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Association Activities 


THE COMMITTEE on Law Reform, William B. Herlands, Chair- 
man, at its organization meeting assigned to sixteen subcommit- 
tees topics currently under consideration. They include discovery 
and examination before trial, improved methods of judicial se- 
lection, recognition of foreign divorces, contribution among 
joint tort feasors, wire-tapping, rule against perpetuities, refusal 
of lawyers to testify on the ground that testimony will tend to in- 
criminate, the nominee system, taxable costs and disbursements 
and capacity of unincorporated associations to receive testamen- 
tary benefits. 
e@o 


AT THE October Stated Meeting on October 17 the Special Com- 
mittee on Military Justice, Arthur E. Farmer, Chairman, secured 
approval of the following resolution: 

“RESOLVED, that The Association of the Bar of the City of 
New York respectfully urges upon the President of the United 
States and those members of the Defense Establishment who may 
be called upon to advise or assist the President in the selection of 
judges of the Court of Military Appeals, the imperative necessity 
that those persons who shall be nominated by the President to be 
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judges of the Court of Military Appeals, be outstandingly quali- 
fied with reference to their legal ability, their judicial tempera- 
ment and the respect and confidence which their records in civil- 
ian life have earned for them in the minds of the American 
people.” 

In addition to working for the selection of qualified judges for 
the Court of Military Appeals, the Committee will also study the 
new ‘““Manual for Courts-Martial,” which is now under prepara- 
tion by the Department of Defense. 


°e@o 


AT ITs organization meeting the Committee on the Domestic 
Relations Court, Sylvia Jaffin Singer, Chairman, decided to 
undertake a program which includes a study of the increasing 
addiction to narcotics among juveniles. The Committee plans to 
sponsor a public forum on this subject and will, in coopera- 
tion with the Committees on Medical Jurisprudence and Crimi- 
nal Courts, Law and Procedure, consider new legislation on the 
subject. The Committee will also continue to review legislation 
affecting the Domestic Relations Court. 


°0@o 


RicHArp H. WEts, Chairman of the Special Committee on In- 
provement of the Divorce Laws, has announced that his Com- 
mittee will sponsor a forum on new developments in the handling 
of divorce on November 28. Judge Paul W. Alexander of Toledo 
will make the principal address at the forum, and other speakers 
will be Norman Thomas, Supreme Court Justice Henry Clay 
Greenberg, and Janet Hill Gordon, member of the New York 
Assembly. 
°o@o 


THE COMMITTEE on Junior Bar Activities, Alfred P. O’Hara, 
Chairman, has received word that over forty schools throughout 
the country are now engaged in elimination moot court contests 
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COMMITTEE ON POST-ADMISSION 
LEGAL EDUCATION 


SECTION ON COMPARATIVE LAW AND JURISPRUDENCE 


A new Section is being organized within this Committee under 
the direction of the Honorable Samuel C. Coleman—the Section 
on Comparative Law and Jurisprudence. The program has not 
been entirely formulated, but the Section will deal, as its title 
indicates, with generalized principles of law and their reflection 
in the basic philosophy of different legal systems. The Section will 
not concern itself with the law of a foreign jurisdiction as fact nor 
with specific questions on the acceptance of foreign rules of law 
as the basis of decisions in our courts, except as those questions 
throw light upon general theory. But consideration of these 
questions need not be excluded. 

The Committee on Foreign Law is cooperating in the venture 
and will give the Section the benefit of its experience in matters 
of foreign law and will assist in planning and carrying out the 
project. 

This city is peculiarly fortunate in having as visitors to it from 
time to time distinguished foreign jurists, and we ought to avail 
ourselves of the opportunity to hear them. It is the aim of the 
Section to present such scholars at meetings to be held at intervals 
during the year. The speaker.at the first meeting will be Professor 
René David, Professor of Comparative Civil Law, University of 
Paris, Secretary-General, International Comparative Law Com- 
mittee, UNESCO, and presently Visiting Professor of Law, Colum- 
bia University. Professor David’s subject will be: 


“CURRENT TECHNIQUES OF DECISIONS 
IN THE COURTS OF FRANCE” 


A discussion period will follow his talk. 
The Meeting will be held on November 13, 1950, at 8:00 P.M., 
in the Trial Room of the Association. 


[OVER] 





Notices of the Section meetings will appear on the front page 
of the New York Law Journal. Members of the Association who 
plan to attend these meetings and who desire to receive notice of 
them are requested to inform the Executive Secretary of the 
Association. 


The meetings will be open to all members of the bar. 


Ralph Moore Carson, Chairman 


John F. Brosnan James A. Fowler, Jr. Harold R. Medina 
William J. Butler Stanley H. Fuld Simon H. Rifkind 

Philip A. Carroll Logan Fulrath Bernard L. Shientag 
John F. Caskey Edward F. Johnson Carroll G. Walter 
Charles E. Clark Charles J. Lane Taggart Whipple 
Samuel C. Coleman Robert E. Lee William Dwight Whitney 
James A. Farmer John F. X. McGohey Paul W. Williams 
William Ward Foshay Charles C. MacLean, Jr. Ferdinand J. Wolf 
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to determine the winning teams that will participate in the final 
moot court competition in New York on November 30 and De- 
cember 1. All teams participating are using the record prepared 
by the Committee and operating under uniform rules. 

The winner of the final competition in New York will be 
awarded a Samuel Seabury prize, which is now in the possession 
of the Yale Law School as a result of the victory of the Yale team 
last year. 

e@o 


THE FIRST Round Table Conference of the year was held on 
October 30. Guests of the Committee, of which John F. X. Finn 
is the Chairman, were United States District Judges Irving R. 
Kaufman, Sylvester Ryan, Sidney Sugarman and Edward Wein- 
feld. The Round Table Conferences provide an informal forum 
where members of the bar and bench discuss problems which 
arise in their day to day practice. The judges who are guests of 
the Committee participate in the discussion and make brief 
addresses to the Conference. 


e@o 


THE LAWYERS PLACEMENT BUREAU, a joint activity of the Asso- 
ciation and the New York County Lawyers’ Association, sent 
questionnaires to state and local bar associations throughout the 
country to ascertain whether other bar associations are conduct- 
ing similar services. Of the 115 associations which replied only 
six maintained placement offices. Some twenty other associations 
reported limited activity. — 


e@o 


THE COMMITTEE on Foreign Law, Dudley B. Bonsal, Chairman, 
and the Committee on International Law, A. A. Berle, Jr., Chair- 
man, were hosts for the Association to the following Japanese 
judges: Kotaro Tanaka, Chief Justice of the Supreme Court of 
Japan; Tsuyoshi Mano and Shigeto Hozumi, Justices of the Su- 
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preme Court; Hakaru Abe, Shuichi Ishisaka, Masaru Higuchi 
and Seiichi Kishi, Judges of the High Court. 

The Association also arranged four seminars for the judges at 
which Presiding Justice David W. Peck, Judge Samuel C. Cole- 
man, Frank H. Gordon and the President of the Association led 
discussions on the organization and administration of the courts, 
the trial of a criminal action and the organization of the bar. 


e@o 


AT THE ANNUAL MEETING of the American Bar Association the 
Special Committee on the Federal Courts, Edwin A. Falk, Chair- 
man, was successful in having the Association’s House of Dele- 
gates approve the following resolution, which Mr. Falk’s Com- 
mittee was directed to advocate before the House: 

“RESOLVED, That the American Bar Association approves 
the submission to the Congress of the United States of an Amend- 
ment to Article III, Section 2 of the Constitution of the United 
States of America, establishing in the Supreme Court of the 
United States appellate jurisdiction in all cases arising under the 
Constitution of the United States, both as te law and fact. 

“BE IT FURTHER RESOLVED, That the Standing Com- 
mittee on Jurisprudence and Law Reform be authorized to ad- 
vocate the introduction and adoption of such an amendment to 
the Constitution of the United States by all appropriate means.” 

The debate in favor of the resolution was led by former Justice 
Owen J. Roberts. The Special Committee on the Federal Courts 
will now continue to press for the adoption of the amendment. 








The Calendar of the Association 


November 1 


November 8 


November 9 


November 13 


November 14 


November 15 


for November 


(As of October 26, 1950) 


Meeting of Committee on Junior Bar Activities 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Executive Committee 

Meeting of Committee on the City Court of the City 
of New York 

Meeting of Joint Committee on Lawyers Placement 
Bureau 

Meeting of Section on State and Federal Procedure 


Meeting of Entertainment Committee 

Dinner Meeting of Committee on Law Reform 
Meeting of Section on Labor Law 

Meeting of Section on Taxation 


Dinner Meeting of Committee on Improvement of 
Divorce Laws 

Meeting of Section on Drafting of Legal Instruments 

Dinner Meeting of Committee on Federal Legisla- 
tion 

Meeting of Section on Jurisprudence and Compara- 
tive Law 

Dinner Meeting of Committee on Professional Ethics 

“On Trial”—Television Program, WJZ-TV (Chan- 
nel 7), 9:30 P.M. 


“On Trial’—Radio Program, WJZ (770), 10 P.M. 


Meeting of Committee on Admissions 

Meeting of Section on Corporations 

Dinner Meeting of Committee on Foreign Law 
Dinner Meeting of Committee on Insurance Law 
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November 


November 


November 
November 


November 


November 


November 


November 


16 


20 


21 


22 


27 


29 


30 
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Meeting of Special Committee on Broadcasting 

Dinner Meeting of Committee on Medical Juris- 
prudence 

Dinner Meeting of Special Committee on Military 
Justice 

Meeting of Section on Trade Regulation 


Meeting of Section on Economics of the Legal Pro- 
fession 

“On Trial”—Television Program, WJZ—TV (Chan- 
nel 7), 9:30 P.M. 


“On Trial”—Radio Program, WJZ (770), 10 P.M. 
Dinner Meeting of Committee on Municipal Affairs 


New York Regional Moot Court Competition. Aus- 
pices Committee on Junior Bar Activities 

“On Trial”—Television Program, WJZ—TV (Chan- 
nel 7), 9:30 P.M. 


Forum on “Our Divorce Courts.” Auspices Special 
Committee on Improvement of the Divorce Laws 

New York Regional Moot Court Competition. Aus- 
pices Committee on Junior Bar Activities 

“On Trial’”—Radio Program, WJZ (770), 10 P.M. 


New York Regional Moot Court Competition. Aus- 
pices Committee on Junior Bar Activities 
Meeting of Library Committee 


National Moot Court Competition. Preliminary 
rounds. Auspices Committee on Junior Bar Activi- 
ties 
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The Appellate Division, First Department, 
Its Jurisdiction, How It Functions in 
Conference, Briefs and Oral Arguments 


Presented to It 


By BERNARD L. SHIENTAG 


Justice of the Appellate Division, Supreme Court of the 
State of New York, First Department 


The purpose of my lecture is to tell you how the Appellate Di- 
vision of the First Department functions and how it deals with 
the appeals and motions which you, as members of the Bar, bring 
before the court. In order to do this effectively, my presentation 
will have to be divided into three main parts, although some 
overlapping is inevitable. The first part will furnish the back- 
ground of my lecture and will outline the court’s organization, 
its jurisdiction, its calendars and its sittings. The second part will 
discuss the work of the Appellate Division behind the scenes—how 
it actually functions in conference and in chambers. And finally, 
the third part, after dealing briefly with the volume of appeals 
coming before the court and their disposition, will attempt to 
correlate the briefs and the oral argument of appeals with the 
way the court functions and does its work. 


ORGANIZATION 


The Appellate Division of the First Department is one of four 
such courts of intermediate appeal established by the Constitu- 





Editor’s Note: Justice Shientag delivered this lecture under the auspices of the 
Committee on Post-Admission Legal Education, Ralph M. Carson, Chairman, at the 
House of the Association on October 10, 1950. The lecture as here printed has, how- 
ever, been considerably expanded by the author. 


Copyright 1950 by Bernard L. Shientag 
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tion of 1894. Our court consists of seven justices of the Supreme 
Court designated by the Governor, who also designates the Pre- 
siding Justice. The Presiding Justice serves on the Appellate Di- 
vision for the full term to which he was elected as a justice of the 
Supreme Court. Each Associate Justice of the Appellate Division 
is designated from the elected Supreme Court justices for a term 
of five years; and a vacancy is filled by the Governor for the un- 
expired portion of that term. Each justice has a law secretary and 
a law stenographer who also acts as his attendant. 

As the court is now constituted, the Presiding Justice and five 
Associate Justices have been designated from among the justices 
of the Supreme Court of the First Judicial District, and one Asso- 
ciate Justice, Mr. Justice Van Voorhis, was designated from the 
Supreme Court in the Seventh Judicial District. The Presiding 
Justice and a majority of the justices must be residents of the 
First Department. At times in the past, the court has had an 
eighth justice, under the provision of the Constitution permitting 
additional justices, to be designated by the Governor, to sit on an 
Appellate Division, on a certificate of necessity filed with him by 
that court. Five justices constitute a court; four constitute a 
quorum of the court. Where one of the sitting justices disquali- 
fies himself or where for any reason there is only a four-judge 
court, and this is a rare occurrence, the court requests a stipula- 
tion by the attorneys which is invariably made, that if the court 
be evenly divided on the decision the appeal may be referred to 
a fifth justice. 

The assignments of the justices are made by the court for each 
court year and are not published. ‘The makeup of the court is dis- 
closed only on the day the appeals or motions are heard or sub- 
mitted; although the practice of having the same justices sit for 
a full week or for two weeks, except for the October and June 
Terms, is well known to the Bar. The October and June Terms 
are the heaviest of the year, and lawyers are advised to use dis- 
cretion in noticing for argument during those Terms, particu- 
larly the June Term, appeals involving long records, or novel and 
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complicated questions of law requiring intensive research. The 
assignments are made so that each justice will sit approximately 
the same number of days during the year on the different calen- 
dars. Presiding Justice Peck, in addition to his heavy administra- 
tive duties, takes his regular share of the appellate work of the 
court; he has the same number of appeals assigned to him as are 
assigned to every other justice and sits the same number of days 
through the year as does every other justice. That means that he 
does not preside at every sitting, delegating that duty, to the ex- 
tent that it is necessary to equalize the number of sittings of each 
justice, to the two senior justices. When a senior justice presides 
at a sitting of the court he is designated the Justice Presiding. 


JURISDICTION GENERALLY 


The jurisdiction of the Appellate Division of the First Depart- 
ment covers the First Judicial District embracing the Counties of 
New York and the Bronx in the City of New York. Such jurisdic- 
tion may, broadly speaking, be divided into four parts: first, its 
main work, which is to hear appeals from all courts of original 
jurisdiction, civil and criminal, other than the Magistrates’ 
Courts and the Municipal and City Courts, and from the Appel- 
late Term of the Supreme Court, in the First Judicial District, 
except as will be later developed; second, its original jurisdiction 
(a) to review, under Article 78 of the Civil Practice Act, the de- 
terminations of administrative agencies to the extent that such 
review by our court is authorized by law; (b) to hear and render 
judgment in controversies submitted to it, under Sections 546- 
548 of the Civil Practice Act, on an agreed statement of facts 
(relatively few such controversies are submitted, the number 
ranging from 1 to 7 a year); (c) to try justices of the lower courts, 
such as the Municipal Court and the Magistrates Court on charges 
of misconduct presented against them, a jurisdiction which, 
happily, is invoked on the rarest occasions; and (d) to decide dis- 
ciplinary proceedings against attorneys; third, what may be 
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termed its supervisory and administrative jurisdiction; (a) to 
make assignments, for the year, of the justices of the Supreme 
Court in the First Judicial District, including the designation of 
the five justices of the Supreme Court to constitute the Appellate 
Term of that court no more than three of whom sit in any case; 
(b) to appoint the County Clerks of New York and Bronx Coun- 
ties who, in addition to their other duties, act as the Clerks of 
the Supreme Court and supervise the qualifications and the draw- 
ing of the grand and petit jurors for the various courts, civil and 
criminal, in their respective counties; the Presiding Justice serves 
as chairman of the County Jury Boards in both counties to select 
members of the grand jury; (c) to pass upon the qualifications of 
candidates for admission to the Bar on the recommendation of 
the State Board of Law Examiners and of a committee of lawyers 
appointed by the Appellate Division known as the Committee on 
Character and Fitness; and, on motion, to admit to practice in 
this state attorneys duly licensed to practice law in another state; 
(d) to supervise the administration of the estates of incompetents 
through the appointment of referees by the Presiding Justice; (e) 
to adopt and amend Rules of Practice and Procedure for this Ju- 
dicial District; amendments to the Rules of Civil Practice are 
adopted by the four Presiding Justices, largely on the basis of the 
recommendations of the Judicial Council on which they sit, and 
after consulting the members of their respective courts; (f) the 
administrative work of the court in connection with its staff, its 
quarters and such members of the staff of the Supreme Court over 
whom the Appellate Division has jurisdiction; and, fourth, its 
powers of investigation which, so far as I know, do not come from 
any specific statute but are inherent in the supervisory powers of 
the court, such powers, of course, being limited to subjects over 
which the court has jurisdiction; the most notable example of the 
exercise of this power was the investigation conducted into so- 
called “ambulance chasing” some years ago (Matter of Bar Asso- 
ciation of the City of New York, 222 App. Div. 580; People ex 
rel. Karlin v Culkin, 248 N. Y. 465). 
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APPEALS IN HOMICIDE CASES 
DIRECT APPEALS TO THE COURT OF APPEALS 
INTERMEDIATE ORDERS 


The Appellate Division does not hear appeals in homicide 
cases where the death sentence is imposed; such cases go directly 
to the Court of Appeals. An appeal may be taken directly to the 
Court of Appeals from a court of original jurisdiction where the 
only question involved is the constitutionality of a state or a fed- 
eral statute. This procedure is rarely resorted to because if, in ad- 
dition to the constitutional question, there is some other factual 
or legal issue, the Court of Appeals will not entertain jurisdic- 
tion. Unlike the practice prevailing in the federal courts, appeals 
from intermediate orders may be taken to the Appellate Division. 


APPEALS FROM APPELLATE TERM 


Appeals from the Municipal Court and the City Court, to the 
extent that they are permitted by statute, go to the Appellate 
Term of the Supreme Court in the first instance. The New York 
State Constitution provides that “the Appellate Term, or the 
Appellate Division establishing it, may allow an appeal from 
such Appellate Term to such Appellate Division whenever, in 
the opinion of either, a question of law or fact is involved which 
ought to be reviewed” (Article VI, Sec. 3). Appeals from the Ap- 
pellate Term to the Appellate Division are not a matter of right, 
even if there is a reversal or a dissent below, but rest in the sound 
discretion of either court. 

The Appellate Division grants leave to appeal from a determi- 
nation or order of the Appellate Term, for the most part, where 
(1) the decision lays down a principle of law affecting numerous 
other cases; (2) where it is in conflict with a decision of a higher 
court; (3) where it is in conflict with a decision of the Appellate 
Term of the Second Department and it is advisable to settle the 
law on the subject; (4) where it involves the construction or the 
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validity of a statute of general application affecting a large public 
interest. Leave will also be granted in cases where the interests of 
justice require it, particularly where there is a dissent below, but 
not where the subject matter is trifling in amount and the delay 
would work a hardship on the respondent (see Lynch v. Sauer, 16 
Misc. 362; Cuyler Realty Co. v. Teneo Co., Inc., 196 App. Div. 
440). 

An application for leave to appeal from a determination or 
order of the Appellate Term will not be considered by the Ap- 
pellate Division unless a timely application has been made in 
the Appellate Term for leave to appeal and there denied. The 
Appellate Term rules provide that reargument or leave to appeal 
to the Appellate Division may be granted on motion returnable 
within twenty days after entry of the order determining the ap- 
peal. An appeal to the Appellate Division from an order of the 
Appellate Term granting a new trial will not be allowed unless 
the appellant files with his notice of application for such leave a 
stipulation that if the order appealed from be affirmed, judgment 
or order absolute may be rendered against him. That is a most 
stringent stipulation; it means, in substance, that if the Appellate 
Division affirms the determination of the Appellate Term, the 
appellant loses his right to a new trial and judgment on the 
merits is directed to be entered against him. When a timely ap- 
plication has been made in the Appellate Term for leave to 
appeal to the Appellate Division and there denied, such an ap- 
plication may be made to the Appellate Division on the first or 
second motion day after entry of the order in the Appellate Term 
denying the application. These requirements have been consid- 
ered as jurisdictional, and the time specified may not be enlarged 
by either court. 

During the year 1949 (January to December, inclusive), 44 ap- 
peals from the Appellate Term were heard in our court, 23 of 
which came up by leave of the Appellate Term itself and 21 by 
permission of the Appellate Division. Of the 44 appeals from the 
Appellate Term, 26 were affirmed, 16 reversed and 2 modified; 
this should be compared with the total of 754 appeals decided by 
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the Appellate Term during the year and is an indication of the 
efficiency with which that court functions. 


APPEALS FROM MAGISTRATES’ COURT 


In the city of New York, appeals from a conviction by a city 
magistrate are heard by the Appellate Part of the Court of Special 
Sessions, as provided by Section 520 of the Code of Criminal Pro- 
cedure. Every defendant convicted by a city magistrate has one 
appeal as a matter of right. Section 520 also provides that a 
further appeal from the Appellate Part of the Court of Special 
Sessions may be allowed directly to the Court of Appeals, but only 
on a certificate from a judge of the Court of Appeals or a justice of 
the Appellate Division of the Department in which such convic- 
tion was had. However, in People v. Phillips (219 App. Div. 352), 
it was held by the Appellate Division, First Department, that an 
application for a further appeal to the Court of Appeals, as per- 
mitted by Section 520 of the Code of Criminal Procedure, should 
not be made to the Appellate Division or to a justice thereof, but 
should be made directly to a judge of the Court of Appeals. 
Where, however, a city magistrate sits as a Court of Special Ses- 
sions in the manner provided by Sections 130 to 133 of the New 
York City Criminal Courts Act, an appeal from his decision is 
taken to the Appellate Division in the same manner as an appeal 
from the Court of Special Sessions itself. 


SCOPE OF APPEALS—INTERMEDIATE ORDERS 


So that the Appellate Division hears appeals in criminal cases, 
to the extent authorized by law, from the Court of Special Ses- 
sions, from a City Magistrate sitting as a Court of Special Sessions, 
from the Domestic Relations Court, and from the Court of Gen- 
eral Sessions and the County Court of Bronx County except where 
the death penalty is imposed. It hears appeals in civil cases from 
the Supreme Court, the Surrogate’s Court and, by permission, 
from the Appellate Term of the Supreme Court. In civil cases 
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the Appellate Division is empowered to hear appeals from final 
and interlocutory judgments and decrees and from final and in- 
termediate orders. Intermediate orders, however, are not to be 
confused with ex parte orders, the latter, generally speaking, not 
being appealable, the appropriate remedy in the first instance 
being to move at Special Term for litigated motions to vacate 
or to modify them. We go so far in this Department as to permit 
an appeal from an order appointing a referee to hear and report 
to the court; and I think that is correct, because such an appoint- 
ment may involve a substantial expenditure of time and money 
by a litigant. 


POWER TO VACATE EX PARTE ORDERS 


Section 132 of the Civil Practice Act provides that “the Ap- 
pellate Division, or Presiding Justice thereof, shall have power 
to vacate or modify, without notice, or upon such notice as it, or 
he, shall deem proper, any order in an action or special proceed- 
ing made by a Justice of the Supreme Court or by the Court with- 
out notice to the adverse party.” The words “or Presiding Justice 
thereof” were added by the amendment of 1935. As I interpret 
this section, it has no application after a motion has been made 
at Special Term for litigated motions to vacate an ex parte order 
and the motion there denied. Moreover, no justice of the Appel- 
late Division other than the Presiding Justice thereof has the 
power to vacate an ex parte order below. There would seem to 
be no reason why Section 132 should not be amended so as to give 
any justice of the Appellate Division this power. Subdivision 2 of 
Section 132 gives similar power to any justice of the Appellate 
Term in connection with ex parte orders of the City Court or 
the Municipal Court. 


POWER TO TRANSFER TO OTHER APPELLATE DIVISIONS 


Section 618 of the Civil Practice Act provides that where, in 
any case, four justices of the Appellate Division in any Depart- 
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ment are not qualified to sit therein, or where the justices quali- 
fied to hear the appeal are equally divided, the court must direct 
the same to be sent to another Department, to be specified in the 
order, to be there heard and determined. That section also con- 
tains the broader provision that in any other appeal the Appellate 
Division may make an order in furtherance of justice directing 
that the appeal be sent to the Appellate Division of any Depart- 
ment. There is a curious provision in the section which, to my 
knowledge, has not been availed of, to the effect that “in any case 
when an appeal to the Appellate Division of any Department 
comes on for argument, and the justice before whom the action 
was tried or who granted the order appealed from is a member of 
such Appellate Division, the appellant may make an application 
to such Appellate Division for, and the Court may grant, an order 
directing that such appeal be sent to an adjoining Department 
to be specified in the order, to be there heard and determined.” 
I speak feelingly from personal experience when I say that I have 
never observed any reluctance on the part of the Appellate Divi- 
sion to reverse a judgment or order made by a justice at nisi prius 
who later became a member of the appellate court. 


TERMS AND CALENDARS 


At this point it is appropriate to take up the Terms and the 
different calendars of the Appellate Division and the matters 
heard on each of those calendars. The Appellate Division has nine 
Terms during the calendar year, one for each month except July, 
August and September, beginning January and ending in Decem- 
ber. Each Term consists of a three weeks’ session or so much 
thereof as may be necessary to deal with the work of the Term; 
the fourth week the court does not sit. The October Term gen- 
erally starts about the third week of September and, in the June 
Term, the session ends around the middle of June, when a recess 
is taken. There is, however, a motion calendar, during the last 
week in June. The court does not sit during the summer months 
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unless it is specially convened for that purpose by the Presiding 
Justice. It generally does sit in August to hear appeals in election 
cases. 

Presumably, the court would be convened even during the sum- 
mer months if some unusual situation were presented of wide 
public interest requiring immediate action. It is known, for ex- 
ample, that last year arrangements had been made during the sum- 
mer to convene the court in connection with orders of eviction 
issued against a large group of tenants claimed to be in illegal 
occupancy of premises; but before the day set for the session an 
amicable arrangement was entered into by the parties involved. 

There are three different calendars during each Term; first, 
the General Calendar (also known as the Enumerated Calendar) 
from which appeals are taken in regular order, unless a preference 
is given, and placed upon the Day Calendar; second, the Order 
Calendar (also termed the Non-enumerated Calendar); and, 
third, the Motion Calendar. 


THE GENERAL OR ENUMERATED CALENDAR 


The distinction between the types of appeal which belong on 
the General Calendar and those properly on the Order Calendar 
does not always present a logical pattern and perhaps should be 
clarified; but I shall try to indicate, by example, the difference 
between the two and, if there is any doubt as to what calendar the 
appeal should be noticed for, inquiry of the Clerk will aid the 
Bar. As a helpful guide, it may be pointed out that, with respect 
to motions addressed to the pleadings, appeals from orders on 
motions made under Rules of Civil Practice go, 102, 103, 104 and 
115, involve procedural matters and are placed on the Order Cal- 
endar; whereas appeals from orders on motions made under 
Ruies 106, 107, 109, 110, 111, 112, 113 and 114, involve substan- 
tive questions of law and are placed on the General Calendar. 
The plan generally is to place appeals involving procedural mat- 
ters on the Order Calendar and those involving substantive law 
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on the General Calendar; but this plan is not uniformly carried 
out. 

On the General or Enumerated Calendar are included, among 
others, submitted controversies, appeals from final judgments, 
decrees and orders of all of the courts of original jurisdiction, civil 
and criminal, with the exceptions heretofore noted. On this cal- 
endar are included appeals in tax certiorari, condemnation pro- 
ceedings, orders granting or denying motions for judgment on 
the pleadings or to dismiss a complaint for lack of jurisdiction or 
for legal insufficiency; judgments and orders granting or denying 
motions for summary judgment; orders of prohibition (and this 
is somewhat flexible); appeals from interlocutory judgments and 
decrees; orders granting new trials on the ground of newly dis- 
covered evidence; applications to confirm or to vacate arbitra- 
tion awards and court orders fixing reasonable rents; and such 
appeals from the Appellate Term as would go on the General 
Calendar if the appeal were from the Supreme Court. 

There are also placed on the General Calendar, for review by 
the Appellate Division, orders or determinations of administra- 
tive agencies, which come, generally, within subdivisions 6 and 7 
of Section 1296 (Art. 78) of the Civil Practice Act. Those are mat- 
ters transferred by Special Term to the Appellate Division under 
Section 1296. 

At least 15 days’ notice of argument must be given for appeals 
on the General Calendar; an appellant’s brief must be served 
and filed at least 15 days before the date for which the appeal is 
noticed; the respondent must serve his briefs within 10 days 
thereafter, and if the appellant desires to reply he must serve his 
reply brief within 5 days after the receipt of his opponent’s points. 

The General Calendar is made up and numbered each year 
commencing with the January Term. When an appeal is noticed 
for the General Calendar it is given a number which it retains for 
the year. Appeals which are added to the General Calendar in the 
course of the year are published in the Law Journal usually eight 
to ten days before the day for which noticed. 
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THE ORDER CALENDAR 


On the Order or Non-enumerated Calendar are included ap- 
peals involving stays, bills of particulars, examinations before 
trial, discovery and inspection, dismissals for failure to prosecute, 
change of venue, attachment, replevin, orders of arrest, orders for 
temporary alimony and counsel fees, orders punishing for con- 
tempt, temporary injunctions, appointment of receivers, prefer- 
ences, motions to strike out as irrelevant, separately to state and 
number, misjoinder of parties or causes of action (except as to 
legal insufficiency and jurisdiction), orders dealing with defaults, 
the service of summons, staying or compelling arbitration and for 
the appointment of arbitrators, habeas corpus, extradition, cases 
which have been decided at Special Term involving orders and 
determinations of administrative agencies and coming under Sec- 
tion 1296, subdivisions 1-5 of Article 78 of the Civil Practice Act, 
orders relating to fixation of rents either preliminary in character 
or where the disposition was solely on affidavits, and such appeals 
from the Appellate Term as would go on the Order Calendar if 
the appeal were from the Supreme Court. Ordinarily, appeals 
dealing with custody of children and with writs of habeas corpus 
will be placed on the Order or Non-enumerated Calendar, but 
the rule is not hard and fast about this; it depends on the size of 
the record and on the nature of the questions involved; moreover, 
such matters can be disposed of much sooner on the Order Cal- 
endar than on the General Calendar. 

At least 8 days’ notice of argument must be given for appeals 
on the Order Calendar, unless the court fixes a shorter time; an 
appellant’s brief must be served not later than Wednesday noon 
before the day for which the appeal is noticed, and not later than 
Friday noon thereafter the respondent must file his brief. Per- 
mission to file a reply brief on this calendar must be obtained 
from the court. No more than a day or two is allowed for this 
purpose. It is good practice, therefore, to have your reply brief 
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printed and served on your opponent before the call of the cal- 
endar and at that time ask the court for leave to file the neces- 
sary copies with the Clerk. This request invariably granted. No 
rebuttal brief by the respondent is allowed except in the rarest 
occasions but at times the court will permit respondent’s counsel 
to call attention to any claimed errors or to answer any new mat- 
ter, improperly referred to in the reply brief, by letter addressed 
to the justices constituting the court, and a copy sent to the other 
side. This practice is not encouraged and should not as a rule be 
resorted to. 

It may sometimes happen that two appeals are taken in the 
same case. For example, a motion for summary judgment may 
have been denied and an order for examination of the defendant 
granted. The appeal from the first order would appear on the 
General Calendar; the appeal from the order for examination 
would normally appear on the Order Calendar. However, in such 
a situation both appeals may, by arrangement with the Clerk, be 
placed on the General Calendar to be disposed of together. 


THE MOTION CALENDAR 


The Motion Calendar consists of a miscellaneous group of ap- 
plications in matters for the most part incidental to pending 
appeals. For example, on the Motion Calendar are such matters, 
among others, as applications for stays and for restraining orders 
for leave to prosecute appeals in forma pauperis, or for leave to 
appeal on a typewritten record, to dispense with the printing of 
parts of the record, for enlargement of time to prosecute an appeal 
and for the dismissal of appeals. On this calendar also are applica- 
tions for leave to appeal from the Appellate Term, for reargu- 
ment of our own decisions on appeal, the resettlement of our own 
orders, and for leave to appeal to the Court of Appeals. 

Disciplinary proceedings are placed on a separate Motion Cal- 
endar; they are not published, but are called by the Clerk at the 
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end of the regular Motion Calendar. Charges against attorneys 
in the First Judicial District are generally preferred by the Griev- 
ance Committee of The Association of the Bar of the City of New 
York, although any incorporated bar association is authorized by 
law to prefer such charges. After the charges have been served on 
the respondent, a motion is made, on notice, asking for such dis- 
position of the charges as the Appellate Division deems appro- 
priate; if sufficient on their face, an attorney of the bar association 
preferring the charges is designated to prosecute them and they 
are referred to an Official Referee to hear and report thereon to 
the Appellate Division. After his report has been filed, appro- 
priate motions to confirm or to disaffirm are made on the Motion 
Calendar. Only the final action taken thereon by the Appellate 
Division is published. 


SITTINGS OF THE COURT—ASSIGNMENT OF APPEALS— 
PROCEDURE ON THE VARIOUS CALENDARS 


To hear appeals on the Day Calendar, taken from the General 
or Enumerated Calendar, the court sits afternoons from two 
o’clock to six o’clock on Wednesday, Thursday and Friday during 
the first and third weeks of a Term, and on Tuesday, Wed- 
nesday, Thursday and Friday during the second week. Appeals 
on the Order or Non-enumerated Calendar are heard on the first 
and third Tuesdays of each Term, beginning at 10:00 A.M. The 
Motion Calendar is called on those days at 9:00 A.M. 

The Day Calendar is not published in advance; it is published 
in the Law Journal on the day the cases appearing on it are called. 
Appeals on the General Calendar are noticed for the first, second 
or third Tuesdays of a Term, except for the June Term, when 
these appeals must be noticed for the first Tuesday of the Term. 
Attorneys feel obliged, at times, to keep in touch with the clerk 
of the court to ascertain approximately when their appeals will 
appear on the Day Calendar. While the Day Calendar is not pub- 
lished in advance, attorneys are called by the Clerk of the court 
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and asked to state how much time they will require for argument 
or whether they will submit. On the basis of the responses, the 
Day Calendar for each day of the Term is made up, the object 
being to set down enough cases for argument that will take the 
entire time of the court for the day and at the same time not to 
keep lawyers waiting around, only to find towards the end of the 
day that their appeals have been put over to the next sitting day 
of the court. It is important, therefore, that these responses should 
be fairly accurate, not in the nature of guesses, so that the court 
may function efficiently. Save under unusual circumstances, an 
attorney will not be allowed more time than he has advised the 
Clerk that he will require. 

Cases are assigned to each justice, including the Presiding Jus- 
tice or, in his absence from the bench, the Justice Presiding, in 
the order of rotation as the cases are called for argument. There 
is no exception to this unless a justice to whom the case would 
go in the regular course disqualifies himself. 

Appeals may be submitted (without oral argument) off the cal- 
endar (that is, without regard to their position on the calendar) 
on consent during any Term except the June Term. Where at- 
torneys have agreed to submit an appeal “off the calendar,” the 
requirements are that the requisite number of records and briefs 
be filed with the Clerk; that the appeal has either theretofore 
been placed on the appropriate calendar or that a note of issue 
and notice of argument be filed for that calendar on such notice 
as the parties may agree upon (dispensing with the requirements 
of the rules in that respect), and that a stipulation be filed that 
the appeal be marked submitted (without argument) for a day 
certain. Thereafter, no additional papers or briefs will be re- 
ceived. Such “off the calendar” submissions are not listed on the 
published calendar. During the June Term only appeals noticed 
for that Term or which have been carried over from preceding 
Terms, will be heard, except on application to the Presiding Jus- 
tice, for good cause shown. Such applications will be granted only 
in emergent situations. 
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When an appeal appears on the published Day Calendar, it will 
not be adjourned, even on consent, save in exceptional circum- 
stances over which the attorneys have no control. If the attorneys 
are not ready to argue when reached, the appeal will be marked 
submitted. Stipulations for adjournment, therefore, should be 
filed not later than 3:00 P.M. on the day before the appeal would 
appear on the published Day Calendar. Under the rules, the time 
allowed for argument on the General Calendar is not in excess of 
60 minutes on each side (part of which may be expressly reserved 
by the appellant at the outset of the argument for reply), except 
by special permission of the Presiding Justice, which should be 
obtained in advance. It is ordinarily expected, however, that 
neither side will ask for more than from 15 to 30 minutes, but 
this is by no means inflexible; the respondent is expected to ask 
for less time than the appellant. Naturally, if the argument is of 
special interest to the justices, it may not be directed to be brought 
to a close when the allotted time is up, but an attorney has no 
right to count on that and must prepare himself accordingly. At 
the close of each sitting, the cases that were submitted by both 
sides and the appeals submitted “off the calendar” are taken up 
and likewise assigned to the justices in the order of rotation. 

The Order Calendar is published in the Law Journal 8 days 
in advance. It is also published on the day it is to be called, that 
is, on the first and third Tuesdays of each Term, except that 
this second publication does not list appeals which have been ad- 
journed by stipulation. On the call of the Order Calendar, ap- 
peals thereon may be adjourned by consent or for good cause 
shown. All of the appeals noticed for a given date on this calendar, 
no matter how many in number, appear on the Order Calendar 
and are argued or submitted on that day. The time for argument 
of appeals on the Order Calendar is limited to 15 minutes on each 
side unless the Presiding Justice extends the time. This is rarely 
done. If a substantial amount of time is really required because 
of the nature and the importance of the appeal, application for 
additional time should be made to the Presiding Justice in ad- 
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vance of the day of the argument. Appeals argued or submitted 
on the Order Calendar are also assigned to the justices in the 
order of rotation. This calendar is often a long one. The court, 
therefore, will not hear argument on practice matters, temporary 
alimony and counsel fees unless, on the call of the calendar, coun- 
sel who wishes to argue points out that the appeal presents under- 
lying questions of substantive or procedural law of general 
application. 

The failure of lawyers to file briefs within the time prescribed 
by the rules hampers the work of the court. “Such rules will be 
strictly enforced unless for good cause shown the court otherwise 
directs.” This reservation does allow some latitude; but counsel 
should cooperate with the court so that recourse need not be had 
to the reservation. 

It is advisable for attorneys, who wish to argue, to be present 
shortly after the call of the calendar, whether it be the General or 
the Order Calendar, even if their cases, which have been marked 
for argument on the call, appear rather low down. ‘The court asa 
rule will not wait for the arrival of counsel. If he is not present 
when his appeal is reached it will, save under most compelling cir- 
cumstances, be marked “‘submitted” on his part. 

The Motion Calendar is called by the Clerk of the court at 9:00 
a.m. on the same days as the Order Calendar; that is, on the first 
and third Tuesdays of each Term. It is published in the Law 
Journal only once—on the day it is called. No arguments are heard 
on any matters appearing on this calendar. They are decided on 
the basis of the papers submitted, although application may be 
made on the call of the calendar for leave to file additional papers. 
Motions generally are on 5 days’ notice unless the court otherwise 
directs. Motions to settle or resettle an order or to appeal from 
the Appellate Term are made on not less than two days’ notice; 
motions to dismiss an appeal are made on not less than three days’ 
notice. There would seem to be no good reason for some of these 
distinctions. If a motion to dismiss an appeal is decided condi- 
tionally, for example, unless the record on appeal is served and 
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filed on or before a certain date, failure to comply with the con- 
ditions does not operate automatically to dismiss the appeal. A 
final order dismissing the appeal has to be submitted by the mov- 
ing party on two days’ notice based upon an attached affidavit 
setting forth service of the conditional order of dismissal and non- 
compliance therewith. There is nothing in the rules fixing the 
time for the service of papers in opposition to a motion, but the 
uniform practice is for the opposing papers to be served before 
the return day of the motion, so as to give the movant an opportu- 
nity to file a reply, if he so desires. The present rule is to require 
the calendar to be answered by an attorney. 

Applications on the Motion Calendar in connection with the 
reports of referees in disciplinary proceedings are assigned to the 
justices constituting the court for that day in the order of rota- 
tion. Applications for reargument or for leave to appeal to the 
Court of Appeals are sent to the justices to whom the cases were 
“assigned,” who make their reports to the court in conference, 
where such applications are fully discussed and voted upon. 


TEMPORARY STAYS 


All through the year and during the summer months applica- 
tions for temporary stays are made to the Appellate Division. Dur- 
ing the court year, such applications present no problem. They 
are disposed of by the Presiding Justice or, in his absence, by the 
senior justice present. Unless otherwise consented to, a temporary 
stay operates only until the application for the restraining order is 
determined on the next Motion Day of the court or on such other 
motion day as may be fixed in the order to show cause. When the 
court is in recess there is always some justice of the court available 
to pass on applications for temporary stays. Such applications 
should be made to the Presiding Justice or to the senior justice 
at the court house. During the summer such temporary stays may 
last for several months and have to be carefully safeguarded. Ap- 
plications should be made during that period only when they are 
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essential and when attorneys on both sides have failed to reach 
an agreement. 

Pro forma stays, at any time during the year, are granted with- 
out notice to the other side; but, where there may be prejudice, 
the opponent is notified and given an opportunity to be heard. It 
would be well therefore for attorneys to confer with the clerk and 
arrange for a time agreeable to both sides and to the justice for 
presentation of the application. The notice, of necessity, may have 
to be a short one, sometimes not more than several hours. These 
applications often present difficult problems, and conditions are 
imposed in order to maintain, so far as possible, an equitable 
status quo; security by way of cash or surety bond may be re- 
quired and, as a condition to the granting of a temporary stay, the 
movant may be directed to notice his appeal for a day certain. 


CONFERENCES 


Conferences of the court are held every Monday morning, dur- 
ing the court year, following a week during which the court sits; 
they commence at 10:00 a.m. and continue until the work of 
the day shall have been completed—sometimes until 6:00 p.m. 
That means that conferences are held three Mondays a month. 
They may be called by the Presiding Justice for special purposes 
at any other time. During the week he is sitting, a justice has been 
working not alone on the judgments, orders and motions assigned 
to him, but on the appeals from judgments and appeals from 
orders assigned to his colleagues. Each justice, of course, has his 
own methods of work. , 

When I refer to the “assignment” of appeals, that requires some 
amplification. Under the practice in this Department, there is 
brought to bear on every appeal the independent consideration 
and judgment of each of the five justices constituting the court 
before which the appeal was argued or submitted. Each justice 
makes his own independent report on every appeal; none of these 
reports is circulated among the justices before the conference. 
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The assignment of an appeal to a justice in rotation is a con- 
venient method whereby he is the first to make his report on the 
case in consultation; he opens the discussion and when the time 
comes, he votes first. He speaks with no special authority about 
that appeal; no other justice yields to his judgment because the 
appeal was assigned to him; and no undue respect is paid to his 
views or recommendation. In a word he has no “lien” intellectual 
or otherwise on the appeal assigned to him. He is but one of five 
justices, each of them exercising independent judgment, and 
equally responsible for the decision of the appeal. 

The records and briefs are examined and the necessary research 
work is done by the justice with the aid of his law secretary, an 
able and experienced lawyer. Generally speaking, the appeals 
argued or submitted during the preceding week are called for con- 
sideration in conference the following Monday morning; cases 
with long records or presenting troublesome questions of fact or 
of law necessarily have to be postponed, as will be gone into more 
fully later. That means that the justice and his secretary have to 
work mornings on Wednesday, Thursday and Friday, and eve- 
nings on most days of the week, and over the week-end during the 
week when the justice is sitting. 

Under our present arrangement, with seven justices designated 
to the court, each justice sits for three weeks during one Term 
of the court year. Otherwise, except during the October and the 
June Terms, when assignments are made by the day instead of the 
week, each justice sits for two weeks in a Term. A justice, there- 
fore, sits one week and has the next week (less the Monday con- 
ference) for research and for his writing of opinions, and some- 
times, but not often, he sits two weeks together and has an interval 
of two weeks for the further study of appeals and for the writing 
of opinions. 


BEHIND THE SCENES IN THE CONFERENCE ROOM 


This ends the first part of my lecture. Now let me take you into 
the conference room, the inner sanctum of the Appellate Di- 
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vision, so that, through me, and I shall try to be as frank with you 
as circumstances will allow, you may get some idea of what takes 
place in connection with your appeals. The conference, or as it is 
sometimes called, the consultation, is held in the library of the 
court. In addition to the five justices constituting the court for the 
preceding week, only two other persons are present when the con- 
ference opens: the able and efficient clerk of the court, George T. 
Campbell, who has been with the court over 50 years, and one of 
his assistants. The justices are seated at a round table. Around 
the Presiding Justice are grouped the other justices in the order 
of seniority. The senior justice is to his right, and so on, until it 
comes to the junior justice, who sits to the left of the Presiding 
Justice, or, as he prefers not to be called, our Chief. Each justice 
has alongside of him the records and briefs in the appeals argued 
or submitted during the preceding week and the motions to be 
taken up, with the report of the judge on each appeal. 

The order of business is substantially as follows: (1) appeals on 
the Order Calendar (if there has been one the preceding week); 
(2) appeals on the General Calendar; (3) disciplinary proceedings; 
(4) motions for reargument or for leave to appeal to the Court of 
Appeals and motions for leave to appeal from the Appellate 
Term. When this point is reached, all seven justices of the court 
sit around the conference table; (5) abeyances and “held” cases— 
cases which have been put over from previous weeks; (6) con- 
sideration of opinions, prevailing and dissenting, per curiams 
and memoranda for the list dealing with cases previously voted 
upon, which opinions have theretofore been circulated among 
the justices of the court who are concerned; (7) administrative 
business, presented by the Presiding Justice for the consideration 
of the court, although any member of the court is privileged to 
present any administrative problem which he believes should be 
considered. Abeyances and held cases and opinions are taken up 
at such of the conferences as the Presiding Justice designates— 
sometimes at a special conference. 

Appeals from orders have been “assigned” to the various jus- 
tices constituting the court in the order of rotation, as previously 
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indicated. The Presiding Justice (or Justice Presiding) calls the 
first appeal; the justice to whom it was assigned responds. He has 
his report before him and, if he is ready, he makes his recom- 
mendation and opens the discussion. If after discussion, which is 
at the outset participated in by the justices in the inverse order 
of seniority, the entire court is prepared to vote, the vote is taken 
—first that of the justice to whom the appeal has been assigned, 
then the junior justice of the court, and so on, until the final vote 
is cast by the Presiding Justice or the Justice Presiding at the par- 
ticular sitting of the court. If the entire court is not ready to vote, 
the appeal goes over. 

If the court is unanimous and for affirmance, ordinarily no 
opinion is written. Where, however, the affirmance reflects an im- 
portant change in policy an opinion may be written even in a 
“practice” matter. Such, for example, was the situation presented 
in Dorros, Inc. v. Dorros Bros., 274 App. Div. 11, where it was 
held that an examination before trial may be allowed in com- 
mercial litigation to either party regardless of who has the burden 
of proof. As a rule no opinion is written on an affirmance of an 
order, even if decided by a divided court. Where the vote is for 
reversal, the usual form is a per curiam, or what is known asa 
memorandum for the list stating briefly the grounds for the 
reversal. 

There is next taken up the heavier work of the court, that is, 
appeals on the General Calendar. The procedure is substantially 
the same as in the case of appeals on the Order Calendar. How- 
ever, appeals on the General Calendar, for the most part, require 
more time for consideration because of the size of the records or 
the nature of the questions, factual and legal, which are involved. 
While, as has been stated, every appeal argued or submitted dur- 
ing the preceding week is called for consideration at the next 
conference, held the following Monday, it should again be em- 
phasized that it by no means follows that all such appeals are dis- 
posed of at that conference. Far from it. The judge to whom the 
appeal has been assigned may not be ready to have it considered 
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at all. Perhaps, though not ready to make a recommendation, he 
may be sufficiently prepared to discuss the case and to obtain the 
views of his colleagues. It is only when all of the justices constitut- 
ing a court evidence a readiness to vote that the appeal is decided 
and the disposition and votes recorded by the justices in their 
books. 

So that, after discussion, either the appeal is decided or it is 
held for the next conference without any vote at all being taken; 
ora preliminary or tentative vote may be taken and, at the request 
of one or more of the justices, who are not ready to vote and who 
go in abeyance, the appeal is held for the next conference. Ap- 
peals marked “hold” or “in abeyance” are postponed from week 
to week until the entire court is ready to take action thereon. 

As soon as a point is reached, either at the first or at subsequent 
conferences, when all of the justices are prepared to vote, and 
there is a unanimous affirmance, no opinion is generally written. 
if it is for reversal, an opinion is written, either by a justice speak- 
ing for the Court or a majority thereof, or by a per curiam or a 
memorandum for the list. It is decided what form the majority 

pinion is to take and whether or not the minority will express its 
views. The justice to whom the case was assigned, if he is in the 
majority, writes on behalf of the Court, if anything is written. 

On appeals from judgments, much more frequently than on 
appeals from orders, the justice to whom the case was originally 
“assigned” may find himself in the minority. The Presiding Jus- 
tice then assigns the appeal if an opinion is to be written, to the 
junior justice of the majority or at times to some other justice, 
always consulting the desires and convenience of the justices con- 
cerned. An opinion has to be written in every submitted contro- 
versy. Decisions in disciplinary proceedings take the form of per 
curiam opinions when some form of punishment is imposed. 

The discussions at conferences are at times quite lively, and on 
occasions somewhat heated. Everything is not always sweetness 
and light. Here you have, seated around a table, five justices 
trained and experienced in the law, seeking to reach a conclusion 
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on the appeals before them—all striving, after a careful study of 
the records and the briefs, to reach a just result in accordance with 
the facts and the decided cases in point. Was there a fair trial? An 
appellate court is insistent on that. Was the result below a just 
one? It could not have been if the verdict was against the weight 
of the evidence. Does any statute or any binding precedent stand 
in the way of upholding the result appealed from? Was there any 
substantial, prejudicial error in rulings on the admissibility of 
evidence or in the judge’s charge; were the issues clearly, fairly 
and adequately presented to the jury in the judge’s charge? To 
the extent that they are involved in an appeal under considera- 
tion, these are some of the factors around which the discussion 
centers. 

You have these five justices, each with his own turn of mind, his 
own philosophical outlook, his own method of approach to a legal 
problem. Differences there are in background, in experience and 
in predilections. Differences there are also in native temperament, 
and in judicial habits of mind. Discussion is free and untram- 
melled. Opportunity is given for the voicing and exploring of 
doubts and difficulties. None of us labors under the delusion that 
he knows everything. Each makes his own contribution. Each has 
a hospitable receptivity to the viewpoints of the others. Perhaps 
the spirit which, in the main, pervades the consultation room is 
best exemplified by the verse from Isaiah: “Come now and let us 
reason together.” 

It is difficult to convey an adequate picture of the stimulating 
impact of mind upon mind, of how, as the discussion proceeds, as 
searching questions are put and answered, the process of syn- 
thetizing the views of the justices makes itself manifest, errors are 
squeezed out, the mists of misapprehensions and misunder- 
standings are cleared away, and common ground so often reached. 

Those are the most exhilarating experiences in appellate court 
work. On the whole, I believe it may fairly be stated that the atti- 
tude of the justices of our court is akin to the Views expressed by 
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Benjamin Franklin at the Constitutional Convention of 1787, 
when he said: “We are sent here to consult, not to contend with 
each other; and declarations of a fixed opinion and of determined 
resolution, never to change it, neither enlighten nor convince us. 
For, having lived long, I have experienced many instances of be- 
ing obliged, by better information or fuller consideration, to 
change opinions, even on important subjects which I once 
thought right but found to be otherwise. It is, therefore, that the 
older I grow the more apt I am to doubt my own judgment and to 
pay more respect to the judgment of others.” (Carl Van Doren, 
The Great Rehearsal, (1948) 76, 168). 

Mutual concessions and the composition of differences are in- 
evitable particularly when “amounts” not essentially presenting 
legal questions are involved, as in orders fixing alimony and coun- 
sel fees, and valuations for tax and for condemnation purposes. It 
would be folly to suppose, for example, that where, in a negligence 
action, the damages are reduced as excessive, five justices, by some 
miracle, at once arrive at the same amount of the appropriate re- 
duction; but I can assure you that the result, when finally reached, 
reflects the well considered judgment of the entire court, or a 
majority thereof. An appellate court has the power and the duty 
to set aside the verdict of a jury when it finds it to be against the 
overwhelming weight of the credible evidence. But to do this by 
a divided court of 3 to 2, in a tort action, where no documentary 
evidence is involved, always has seemed to me to be rather para- 
doxical. 

The important point I wish to bring home to you is that every 
appeal remains under consideration, and is studied, until the final 
vote is recorded and the decision handed down; no justice is ir- 
revocably engaged to any position theretofore taken by him. It is 
by no means a sign of weakness for a judge to change his mind. 
Further study of a case may cause him to circulate a “Memo- 
randum for Associates,” in which he asks for a reconsideration of 
the vote, setting forth his reasons for a change in the position he 
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previously took, or answering views expressed by a colleague in 
conferences, or posing problems involving facts or law not there- 
tofore considered. Moreover, between conferences, the justices 
have frequent informal discussions in chambers and at luncheon, 
in their private dining room, about questions troubling them in 
connection with pending appeals. 

Even after opinions have been written and circulated and dis- 
cussed by the justices informally, such opinions are taken up and 
considered in conference and there subjected to criticism and 
suggestions. It sometimes happens that what started to be the 
prevailing view or the prevailing opinion becomes the minority 
view or the dissenting opinion and vice versa; that may be indi- 
cated by the very structure of the opinions when they are handed 
down. On rare occasions, moreover, even a carefully reasoned 
opinion, on which much time and labor have been spent in re- 
search, never sees the light of day. Its song remains unsung. The 
justice’s colleagues may finally agree with his conclusion but not 
with his reasoning, and the opinion will yield to the more com- 
pelling consideration of unanimity in the result. 


DISSENTS 


We do strive for unanimity on every appeal, but obviously 
there are many instances in which dissents have to be recorded 
and dissenting opinions written. The longer a judge sits on an 
appellate court, particularly an intermediate appellate court, the 
more convinced he is of that. There are many cases, however, in 
which dissents serve no real, useful purpose. It has been the 
policy, for example, in our court, to refrain from recording dis- 
sents in practice matters, save where some important legal prin- 
ciple is involved. Dissents also are avoided in certain types of 
appeals, such as alimony and counsel fees, tax certiorari, condem- 
nation, reduction of damages as excessive,—where no substantial 
questions of law are presented. In disciplinary proceedings, it is 
most unusual for a dissent to be recorded. 
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WRITING OPINIONS 


We have already considered, in a general way, some aspects of 
the court’s policy with respect to the writing of opinions, but it is 
appropriate to develop that subject a little further. I need hardly 
remind you, as the Court of Appeals has so frequently reminded 
all of us, that an affirmance without opinion amounts to an agree- 
ment with the result, but not necessarily with the reasoning, be- 
low. On affirmances in our court, formal opinions are written, for 
the most part, if at all, only if there is a dissenting opinion which 
the majority believes should be answered, or, the question being 
a novel one or of wide application, either no adequate opinion 
was written in the court below or our court has come to its con- 
clusions on grounds different from or at variance with those em- 
bodied in the opinion at nisi prius. In our court, opinions on 
affirmances, even with dissent, are not many in number and, on 
the whole, are discouraged. 

Where the Appellate Division reverses, in any matter, it is al- 
most the uniform practice to give reasons, however brief, for our 
decision. The form which the opinion is to take on a reversal is 
left largely to the discretion of the justice to whom the case has 
been assigned, who naturally will be inclined to defer to the ex- 
pressed wishes of his colleagues. It is the policy of the court to 
avoid, as much as possible, the writing of concurring opinions. 

Perhaps, although there are varying views, we do punish our- 
selves by writing too many opinions. As to this, I can only say: 
“Mea culpa.” Opinion writing takes a lot out of a judge, par- 
ticularly when, as often happens in our court, he has to work 
under heavy pressure and the time for the necessary research and 
for the writing of the opinions is quite short. But, apart from the 
natural human desire to leave something behind in the law re- 
ports, some of the appeals require intensive research outside of 
the briefs themselves, and we feel that the Bar and the Court 
of Appeals should have the benefit of our labors. The writing 
of opinions is an important part of our work; many of them, it is 
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recognized, have made significant contributions to the growth 
of the law and to its development along sound, progressive lines. 
The main task, however, to which our energies are devoted is 
to decide the great volume of appeals coming before us, after 
weighing the oral arguments and studying the records and the 
briefs submitted. For the judge, in conference, to know the rec- 
ord, to have a thorough understanding of the issues involved and 
the law applicable thereto, are the important things. 


HANDING DOWN DECISIONS—ORDERS THEREON 


When a definite conclusion has been reached, the final vote 
taken and the opinions, if any, passed upon, the decision is handed 
down. Except in unusual cases and in the June Term, decisions 
are handed down on Tuesday, appearing in the Law Journal of 
Wednesday morning. Generally, an order has to be settled; anda 
counter-order may be submitted, with a brief memorandum deal- 
ing with the points of difference. 


GROUNDS FOR REVERSAL OR 
MODIFICATION-—SEC. 602, C.P.A. 


The failure of the Bar to observe the requirements of Section 
602 of the Civil Practice Act may result in serious consequences. 
That section, in brief, requires that ‘“‘whenever the Appellate Di- 
vision reverses or modifies or sets aside a determination and there- 
upon renders a final or interlocutory judgment or order, except 
when it reinstates a verdict, its order shall state whether its de- 
termination is upon the law, or upon the facts, or upon the law 
and the facts. The section makes detailed requirements as to 
when the order must specify the findings of fact which are re- 
versed or modified or must set forth any new findings of fact, and 
concludes with this important provision: “If the order of the 
Appellate Division does not comply with the requirements of this 
section, the Court of Appeals shall presume that the questions of 
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fact were not considered by the Appellate Division.” Disregard of 
the requirements of this section has resulted in a number of re- 


versals by the Court of Appeals. 


LEAVE TO APPEAL TO THE 
COURT OF APPEALS 


Applications for reargument and for leave to appeal to the 
Court of Appeals are passed upon at the Conference by the justices 
constituting the court which heard and decided the appeal. The 
justice to whom the case was “assigned,” as I have previously ex- 
plained that term, makes his recommendation with respect to the 
application and it is discussed and voted upon. Reargument is 
rarely granted. 

I shall not attempt to deal with the right of appeal from the Ap- 
pellate Division to the Court of Appeals in any detailed way, but 
shall confine myself, for the most part, to matters requiring action 
or interpretation by the Appellate Division rather than by the 
higher court. 

As we have seen, in criminal cases, the pattern is simple: there 
is one appeal from a conviction in a criminal case in New York 
City—from a City Magistrate to the Appellate Part of the Court of 
Special Sessions; from the Court of Special Sessions or from a City 
Magistrate sitting as a Court of Special Sessions or from the Do- 
mestic Relations Court, to the Appellate Division; from the Court 
of General Sessions or the County Court of Bronx County, to the 
Appellate Division, except where the death penalty is imposed, in 
which event there is an appeal as of right (in fact, an appeal is 
required) directly to the Court of Appeals. 

From the Appellate Part of the Court of Special Sessions an ap- 
peal may be taken only to the Court of Appeals on the granting 
of a certificate by a judge of the Court of Appeals. From the Ap- 
pellate Division, even where the court was divided, an appeal may 
be taken to the Court of Appeals only when a justice of the Appel- 
late Division of the Department in which the conviction was had, 
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or a judge of the Court of Appeals, certifies that a question of law 
is involved which should be reviewed by the Court of Appeals. 
(Code of Criminal Procedure, Sec. 520). When a judge, either of 
the Appellate Division or of the Court of Appeals, has heard and 
denied the application for such a certificate, the application may 
not thereafter be made to any other judge (People v. McCarthy, 
250 N.Y. 358). If the decision by the Appellate Division was by a 
divided court, the application should normally be made to a 
justice who dissented. I personally do not consider it improper 
to be asked whether I would be willing to entertain an applica- 
tion for a certificate. If I say “no,” that should be a clear indi- 
cation to a lawyer that he had better not make it to me. I do not 
know how other justices feel about any such “sounding out” 
process. 

In civil appeals the pattern is not quite so simple. Appeals in 
cases originating in the Municipal Court or the City Court go to 
the Appellate Term of the Supreme Court; but when the only 
question involved is the validity of a statutory provision of the 
State or of the United States under the Constitution of the State 
or of the United States, such appeals may be, although not re- 
quired to be, taken directly, from the court of original jurisdic- 
tion, to the Court of Appeals (New York State Constitution, 
Article VI, Sec. 7(2)). From a determination or order of the Ap- 
pellate Term (even on reversal or with a dissent), no further ap- 
peal may be taken except by permission either of the Appellate 
Term, in the first instance, or, if there denied, by the Appellate 
Division. After such leave has been granted and the appeal has 
been decided by the Appellate Division (whether resulting in 
affirmance, reversal or modification, and irrespective of a dissent), 
only that court can grant leave to go to the Court of Appeals, un- 
less the construction of the Constitution of the State or of the 
United States is directly involved therein (New York State Con- 
stitution, Article VI, Sec. 7(6)). 

I shall not discuss appeals as of right from the Appellate Di- 
vision to the Court of Appeals, in cases not originating in the City 
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Court or Municipal Court, where there has been a final determi- 
nation and either (1) a dissent, reversal or modification in the 
Appellate Division, or (2) there is directly involved the construc- 
tion of the Constitution of the State of New York or the United 
States, (See Henry Cohen, The Powers of the New York Court of 
Appeals (1934) p 3). Nor shall I deal with the right to go to the 
Court of Appeals on a stipulation for judgment absolute, with its 
attendant dangers, where the Appellate Division has granted a 
new trial. I shall, however, discuss appeals, by permission, from 
the Appellate Division to the Court of Appeals in two types of 
cases. 

Where there has been a final determination in a case not origi- 
nating in the Municipal Court or the City Court, with a unani- 
mous affirmance in the Appellate Division, permission for leave 
to appeal from the Appellate Division to the Court of Appeals 
may be granted by the Appellate Division, and, if it is there re- 
fused, by the Court of Appeals; or application for leave to appeal 
may be made directly to the Court of Appeals itself (New York 
State Constitution, Art. VI, Sec. 7(5)). The second type of permis- 
sive appeals includes appeals from a non-final determination or 
order (e.g. an interlocutory judgment, decree or order, or an in- 
termediate order) irrespective of dissent and whether resulting in 
an affirmance or in reversal or modification in the Appellate Di- 
vision. In such cases only the Appellate Division may grant leave 
to appeal; and this is done on certified questions (New York State 
Constitution, Article VI, Sec. 7(4)). The preparation of those 
questions is, for the most part, left to the lawyers concerned who, 
if unable to agree, will each submit his own list of questions. ‘The 
justice to whom the case was assigned will either accept one or the 
other of the proposed orders embodying the questions to be cer- 
tified or, after consulting his colleagues, he will prepare and sign 
on behalf of the court what he believes to be the proper questions 
to be certified to the Court of Appeals. This is a matter which the 
attorneys concerned have to consider carefully because it may 
well be that the substance and the form of the questions sub- 
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mitted will have an important bearing on whether or to what ex- 
tent the Court of Appeals will deal with them and answer them. 
Applications to the Appellate Division, for permission to appeal 
to the Court of Appeals, must be made during the same or the 
next succeeding Term after written notice of entry of the Ap- 
pellate Division order. 

Although in the case of a submitted controversy on an agreed 
statement of facts the Appellate Division is in effect exercising 
original jurisdiction, strangely enough there is no appeal as of 
right to the Court of Appeals from a unanimous judgment of our 
court (Morrissey v. New York State Employees’ Retirement Sys- 
tem, 298 N.Y. 442; Cohen v. Manufacturers Safe & Deposit Co., 
297 N.Y. 266). Unless there is a dissent in our court or a constitu- 
tional question is directly involved, an appeal to the Court of 
Appeals may be had only by permission of either court. Ordi- 
narily, such permission would be granted; but it might be well to 
consider an amendment (constitutional if necessary) whereby an 
appeal to the Court of Appeals from a unanimous judgment of 
our court in a submitted controversy would be allowed as of right. 


WHEN APPELLATE DIVISION WILL 
GRANT LEAVE TO APPEAL 


It is not possible to lay down any rigid rules determining under 
what circumstances an application for leave to appeal to the Court 
of Appeals will be granted by our court “in the interest of sub- 
stantial justice” (New York Constitution, Article VI, Sec. 7(5)). 
Generally speaking, and there always is a certain amount of flexi- 
bility in this respect, such an application may be granted where 
(a) a constitutional question is involved; (b) a novel question of 
law is presented; (c) there is a conflict among the several Appellate 
Divisions; (d) the construction of a statute of general application 
is presented which the court deems it in the public interest to have 
reviewed by the highest court of the state; (e) similar questions of 
law are likely to arise on frequent occasions; (f) matters of general 
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public concern where it is advisable to have the question involved 
definitely settled. A sharp division in our court when the appeal 
was decided undoubtedly influences the decision on the applica- 
tion, but is by no means determinative. Primarily, it is the char- 
acter of the questions involved that governs. Where the appeal is 
not of right, but where the Court of Appeals has power itself to 
grant leave to appeal despite our denial, we are, at times, inclined 
to leave it to the higher court to determine whether it will take the 
case. 

Although there may be, and sometimes is, a sharp disagreement 
among the justices as to whether or not an application for leave 
to appeal to the court of Appeals should be granted, by long tra- 
dition no dissents are recorded. The majority vote governs. A 
justice sometimes finds it embarrassing, when a lawyer asks why 
an application for leave to appeal was denied, not to be able to 
tell him that he sought unsuccessfully to have his application 
acted upon favorably. 

On this second part of the lecture let me say that it is axiomatic 
that the most important service an appellate judge renders is 
around the conference table, in consultation with his brethren. 
Only his colleagues, however, have a real appreciation of this. It 
is in the conference room, moreover, that the qualities of the Pre- 
siding Justice are shown to the greatest advantage. I had occasion 
to refer elsewhere to an observation made by Viscount Samuel 
that in the conduct of a Cabinet, when a knot ora tangle begins to 
appear, the important thing is for the Prime Minister not to let it 
be drawn too tight; so long as it is kept loose it may still be un- 
ravelled. The Presiding Justice of an appellate court is often 
called upon to exercise the same wise and discreet restraint. If, in 
addition, the Presiding Justice possesses a courteous and disci- 
plined patience, the art of making allowances for differing points 
of view, and the tact and firmness and equanimity necessary to 
apply the appropriate conventions for the mitigation of the as- 
perities of intellectual disputation,—then, indeed, are his col- 
leagues and the court as a whole blessed. We are indeed blessed 
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by having as our Presiding Justice one who, in a marked degree, 
possesses these fine qualities. 


THE VOLUME OF THE COURT’S BUSINESS 


Before taking up the third part of my lecture—how briefs and 
oral arguments may be adapted to the way the court functions 
and does its work—I feel that you should have some conception 
of the volume of appeals and of motions heard and disposed of 
by the Appellate Division of this Department in the course of a 
year. I know how uninteresting statistics are, and how inadequate 
is our present system of keeping them. By exercising some re- 
straint, I shall confine myself to statistics furnished by our Clerk 
for one year from January 1 to December 31, 1949. During that 
year, 1,239 appeals were decided. On the General Calendar there 
were 487 affirmances, 205 reversals and go modifications. On the 
Order Calendar there were 278 affirmances, 88 reversals and 91 
modifications. There were also 39 miscellaneous dispositions, in- 
cluding: appeals dimissed after argument, 18; appeals withdrawn 
after argument, 1; Article 78 proceedings, confirmed 12, annulled 
5; submissions of controversies, 3—or a total disposed of during 
1949 of 1,278. In addition, 1,226 motions were decided. For the 
same calendar year, 1949, 9 disciplinary proceedings were de- 
cided, resulting in 3 disbarments, 1 suspension from practice and 
5 dismissals. During that year 250 opinions were written by the 
Justices of the court of which 98 were per curiams. No statistical 
record is kept of the numbers of memoranda for the list. I could 
multiply these statistics and use comparisons to show that our 
court is the busiest appellate court in the state, if not, indeed, in 
the entire country. 

Primarily it is the members of the Bar who can lighten our 
labors and promote the efficiency of our work. This they can do 
in connection with their briefs and oral arguments. There is, to 
be sure, no rule of thumb about the preparation of briefs or the 
argument of appeals. To attempt to write a prescription for the 
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Bar on briefs and oral arguments would be a rash if not a futile 
undertaking. No sooner does one lay down a rule or anything 
like it than one has to face the inevitable exception. It will not 
be disputed, however, that the briefs and arguments should fit 
into the pattern of the work of the Court to which they are 
addressed. 


BRIEFS 


In their briefs the Bar can be helpful to our Court in many 
ways. I venture to put forward a few ideas and suggestions for that 
purpose. 

We may start with what may be called the six ““Be’s”: Be pre- 
pared—Be concise—Be clear—Be accurate—Be orderly—Be fair. 
You may add as many as you like, but those I have chosen seem 
to me to be fundamental. 

A brief is not intended to be a legal essay or a law review ar- 
ticle, or a chapter in a legal encyclopedia; nor should it be in- 
tended to impress a client or a colleague, or even the court, with 
the erudition of the brief writer. The purpose of a brief, in an 
appellate court like ours, is, broadly, speaking, twofold: pri- 
marily, and within the shortest compass necessary for that pur- 
pose, to persuade the court to agree with your side; and, sec- 
ondarily, to furnish the court with the materials for its report 
and for its opinion. For some persons, thought flows more readily 
from the end of a pen or pencil; for others through the medium 
of the voice. Whatever method is used, it is given to few who 
write and to fewer who dictate to express what they mean most 
clearly, most concisely and most effectively at their first attempt. 
Only the most stringent and painstaking revision can accomplish 
this. The failure of adequate revision can readily be detected in 
some briefs which give the impression of having had their pages 
rushed to the printer as they emerged from the typewriter. It is 
in the process of repeated revision that you obtain condensation, 
clarity and accuracy, and avoid repetition, obscurity and ambigu- 
ity. All this requires considerable effort and intellectual courage 
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on the part of the Bar, but is so helpful to a busy appellate court 
and will cause its justices to rise up and bless you. 

It is surprising how much, which at first seemed indispensable, 
can be cut out of a brief. The great art of brief writing is the art 
of excision: a brevity which can be acquired without sacrificing 
clarity or accuracy. It is much easier to write a long brief in the 
same case than a short one. You recall Balzac’s celebrated preface 
to the Comedie Humaine, where he confessed that the sixteen 
pages of introduction had cost him more effort than a whole 
novel. It is by repeated revision that you overcome “adjectival” 
predilection; that, to use an expression of Quiller-Couch, you 
“kill your darlings, those rhetorical embellishments, disclosed by 
candid criticism to be as valueless as tinsel upon a priceless fab- 
ric.” But it takes the most rigorous self-discipline to accomplish 
this. To paraphrase an observation of T. S. Eliot I should say that 
a larger part of the labors of a brief writer is critical labor: “‘the 
labor of sifting, combining, expunging, correcting, testing” and 
that some brief writers are superior to others largely because their 
critical faculty is superior. 

This is a tendency in dictating to state the same thing over, 
causing repetition and diffusiveness. Repetition in a brief is un- 
necessary, for, unlike oral argument, the reader of the brief can 
always turn back. The size of the brief depends upon the nature 
of the case and of the questions involved. Our court, unlike some 
other appellate courts, does not, in its Rules, limit the size of 
briefs; perhaps it should. The ideal would be to have it said of a 
brief: ‘““Fewer words would not have served the purpose, and more 
would have been superfluous.” 

There are specific ways in which the Bar can be helpful. Make 
your sentences short; break up the long ones. Do not put a strain 
on your reader by widely separating parts of a sentence that are 
closely related to one another. Say a plain thing in a plain way, 
without “beating around the bush.” Recall what Micawber once 
said of the occupation of selling corn on commission: “It is not 
an association of a remunerative description; in other words it 
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does not pay.” Language that has “‘to be guessed at and puzzled 
out” does no one any good. 

Be sparing in your use of italics. For the most part, the rule 
prohibits them. Ruskin, in one of his letters, writes: ““As soon as 
you can, I should like you to cure yourself of that habit of flour- 
ishing as you write, and don’t underline nor write words big. I 
can understand what you mean without being ‘shouted at’ as it 
were, in big letters.” 

It is only proper to say that most briefs submitted to us do pro- 
ceed in the natural, orderly way; that is, they start by stating what 
is being appealed from and why. There are some things that we 
should like to know at the outset and that can, with a little effort, 
be expressed quite briefly. For example, we want to know the 
nature of the case; if the appeal is from a judgment, whether it 
was at law or in equity; whether, if at law, it was tried by a jury 
or by the court itself; at what point in the case it was decided; 
what is the verdict or decision or order appealed from. Unless 
your brief is quite short we would like it to contain an outline of 
your argument on the facts and the law. If you cite many cases, 
an index of cases is helpful. I like also to have statutes or ordi- 
nances which are relied upon set forth in the brief. ‘That saves 
us time. Moreover, some of our work is done at home where our 
law libraries are more or less limited in size. 

The appellant’s brief is always more difficult than the respond- 
ent’s and necessarily has to be longer. It is the appellant who, in 
the first instance, has to acquaint the court with the facts. He 
has, in a way, the burden of convincing us that the lower court 
was wrong. The statement of facts would seem to me to be the 
most difficult part of the brief. One single fact may be more im- 
portant than a ream of argument. Assembling and marshalling 
the facts, preferably in chronological order, carefully fitting them 
together like pieces in a mosaic, not allowing vital facts to be sub- 
merged by a morass of superfluous details, differentiating be- 
tween the admitted and the disputed facts dispassionately—these 
are some of the problems confronting the briefer. 
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It is in connection with the facts that you can be helpful to the 
court in so many ways, among which may be mentioned the fol- 
lowing: (1) you will make our work less burdensome if you find 
it possible to agree with your opponent to excise as much of the 
record as is not really essential for purposes of the appeal; there 
is altogether too much unnecessary and irrelevant matter printed 
and we have barely scratched the surface in dealing with “abbre- 
viated” records; for this the courts share part of the blame. (2) 
facts are sacred, inferences are free; but the briefer must plainly 
distinguish between the two; this is not to be regarded as a simple 
apothegm; it is a fundamental working principle; (3) for every 
fact recited there should be a precise reference to the record. 
When the judge checks the record he should find the fact as stated 
by counsel, not his inference or assumption; (4) you are not re- 
quired to stress the facts against you but, by the same token, they 
should not be ignored by you; (5) do not seize upon some inadver- 
tent item of testimony in your opponent’s case which the record 
shows has been fairly corrected or can readily be explained; (6) 
do not distort quotations of testimony by lifting them from their 
context; (7) do not indulge in copious quotations from the testi- 
mony; limit yourself to brief quotations which are vital and “hit 
the bull’s eye.” 

The headnotes to your points on the law should be prepared 
with the greatest care. They should be so worded that, if adopted 
by a justice, they may constitute the framework of his report or 
of any opinion which might be written. “It is a good exercise,” 
says Lord Macmillan, “to think out how, if you were the judge, 
and not the advocate of your client’s cause, you would yourself 
frame a judgment in your client’s favor. You will be surprised 
how often the grateful judge will adopt the very words of the ar- 
gument as presented.” (Law and Other Things, (1937) p. 202). 
I have never hesitated to use the words of the brief. I only regret 
that I have not been able oftener so to lighten my labors. 

Use your strongest point first. Avoid a plethora of citations. 
Exercise a wise discrimination in the selection of your authorities 
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and use the latest New York cases in point, giving wherever pos- 
sible the citation in the Official Reports. Never cite a case which 
you have not carefully read and had Shepardized, even if you find 
it in what is regarded as an authoritative encyclopedia or text 
book. One or two good cases in support of a proposition will gen- 
erally suffice and are as helpful, indeed better, than a dozen in- 
discriminate cases. One good case in point, moreover, is bettet 
than the most skillful abstract reasoning. If there is no decisive 
case in point in this state, you have to deal with fundamental 
principles and with analogous cases or with cases in other 
jurisdictions. 

In my early years on the Bench, when a novel question of law 
was presented I would go to the Index to Legal Periodicals. To- 
day that Index has become so cumbersome that frequently a judge 
cannot take the time to consult it. A good law review article ona 
novel point is often helpful, and if the Bar would do the necessary 
research in this field (but only when there are no decisive cases in 
point in this state), their briefs would make a real contribution. 
Quote sparingly from cases, and only when the quotation “rings 
the gong.”” When you do quote from a case, always cite the page 
at which the quotation appears. Avoid the use of infras and su- 
pras. The use of “Cf.s” in judicial opinions is not altogether 
relished by the Bar but in a brief such use, especially without 
explanation, should be completely banned. Every brief writer 
should master the “Style Manual” prepared by The Law Report- 
ing Bureau of the State of New York (1949, 36 pp.). He will find 
most helpful also the booklet “Plain Words, A Guide to the Use 
of English” by Sir Ernest Gowers (London 1948, 94 pp.). 

It is a good plan to anticipate the points you know are going to 
be made against you, particularly if you can fairly dispose of those 
points. Do not leave that for the reply brief. It comes with much 
better effectiveness in your main brief. And, finally, on this point, 
let it be known that while an appellate court is resistant to senti- 
mentality, it is invariably affected by an appeal to the conscience 
of the court, to the justice and the equity of your cause. Naturally, 
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such an appeal is futile in the face of a statute plainly expressed; 
so, too, where there is an authoritative decision against you 
squarely in point. But cases have been known to be distinguished 
or to be limited to their precise facts. It often happens that there 
are competing analogies; that the law presents a choice, and 
where it is a question whether one or another principle is in- 
volved, “ it is impossible, as it is undesirable, that the decision 
should not have regard to the ethical motive of promoting 
justice.” 


BRIEFS IN PRACTICE MATTERS 


In preparing briefs on appeals from orders it should be borne 
in mind that no oral argument will be heard on “practice mo- 
tions,” and this term is given a rather wide connotation. Oral 
argument likewise is discouraged on motions for alimony and 
counsel fees. Moreover, from twenty to thirty and sometimes more 
appeals are on the Order Calendar of a single day. The briefs, 
therefore, necessarily have to be skeletonized. The Bar should 
have in mind that the court is steeped in the law dealing with 
practice and procedure. Five of our seven justices have been on 
the Bench for over twenty years, and we have had hundreds, if not 
thousands, of such matters. If, for example, briefs dealing with 
examinations before trial and bills of particulars could be pre- 
pared in a form analogous to marked pleadings, showing what 
items were allowed and disallowed and what were the rulings 


complained of, we would not need any argument or any citation 
of authorities. 


BRIEFS CLAIMING VERDICT AGAINST 
WEIGHT OF EVIDENCE 


Where the basis of the appeal is that the verdict is against the 
weight of the evidence, certain factors have to be kept in mind 
in the preparation of your brief, the most important being that, 
while you properly emphasize what you consider to be the “high 
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spots” in the testimony, the entire record has to be read by the 
justices themselves. Moreover, an appellate court will not sub- 
stitute its judgment for that of a jury. An appellate court will not 
interfere because it would have decided the other way if it had 
been the trier of the facts. This is true, although perhaps to a 
lesser extent, where the judgment is rendered by the court sitting 
without a jury. But in equity cases greater freedom is exercised 
by our court in dealing with the facts. Where your claim is that 
the verdict is against the weight of the evidence, in addition to 
your argument on the facts, your brief should stress any unfairness 
at the trial or any error in rulings on evidence or in the judge’s 
charge. Ordinarily the errors might be disregarded where the 
verdict or decision was clearly right; but they will turn the scales 
where the issues of fact and of credibility are close or where they 
seem to preponderate in favor of the appellant. 


BRIEFS ON APPEALS FROM ADMINISTRATIVE AGENCIES 


On appeals from the determinations of administrative agen- 
cies it must be realized that the weight of the evidence or the 
propriety of the penalty imposed is not before an appellate court 
(Matter of Sagos v. New York State Liquor Authority, 301 N.Y. 
212). Such courts have power to review all questions of law. This 
in an appropriate case, includes the requirements of a fair and 
impartial hearing, of adequate notice of the nature of the charges 
preferred, of appropriate findings, and of whether the administra- 
tive agency is acting within the prescribed limits of its authority. 

As I had occasion to observe elsewhere, the circumstance that, 
in varying forms, statutes provide that the findings of adminis- 
trative agencies as to the facts shall be final does not foreclose 
the courts from examining into the facts. ‘The courts may not sub- 
stitute their independent judgment with respect to the facts for 
the judgment of the administrative agency. In other words, so 
far as the facts are concerned, the courts are not to try the issues 
de novo. There must, however, be substantial evidence to sustain 








418 THE RECORD 


the findings made. “Only where there is a conflict in evidence, or 
the reasonable inferences to be drawn from the evidence, is the 
decision of the board of this conflict conclusive.” (Matter of 
Helfrick v. Dahlstrom, 256 N.Y. 199, 204). 

As Lehman, Ch. J., put it: 


“Judicial review of determinations of an administrative board is 
often limited, as it has been limited in the New York State Labor 
Relations Act, by a statutory provision to the effect that ‘the findings 
of the board as to the facts, if supported by evidence, shall be conclu- 
sive.’ (Sec. 707, subd. 2) A finding is supported by the evidence only 
when the evidence is so substantial that from it an inference of the 
existence of the fact found may be drawn reasonably. A mere scintilla 
of evidence sufficient to justify a suspicion is not sufficient to support 
a finding upon which legal rights and obligations are based. That re- 
quires ‘such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.’ (Consolidated Edison Co. v. Na- 
tional Labor Relations Board, 305 U.S. 197, 229.) The same test is 
applied in trials before a court and jury. Evidence which is sufficient 
to require the court to submit a question of fact to a jury is sufficient 
to support a finding by the administrative board. 

“There is often greater difficulty in applying the test than in formu- 
lating it. The evidence produced by one party must be considered in 
connection with the evidence produced by the other parties. Evidence 
which unexplained might be conclusive may lose all probative force 
when supplemented and explained by other testimony. The Board 
must consider and sift all the evidence—accepting the true and reject- 
ing the false—and must base inferences on what it has accepted as true. 
Choice lies with the Board and its finding is supported by the evidence 
and is conclusive where others might reasonably make the same choice. 
(Matter of Stork Restaurant, Inc. v. Boland, 282 N.Y. 256, 273, 274).” 


It is, of course, a basic principle that insufficient evidence in 
the eye of the law is no evidence at all (Matter of Case, 214 N.Y. 
199). If you can persuade a reviewing court that the action of the 
administrative agency was arbitrary or capricious or without any 
reasonable basis in fact, you will succeed; otherwise you cannot 
expect to prevail. (Matter of Avon Bar & Grill v. State Liquor 
Authority, 301 N.Y. 150). 
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THE RESPONDENT’S BRIEF 


The respondent’s brief, in the main, should take the form of 
a reply brief. The materials for a respondent’s brief on the facts 
and on the law may be prepared, but the brief itself, in an Enu- 
merated Appeal (General Calendar) should not be put into final 
form and sent to the printer until the appellant’s points have been 
carefully studied and appraised. Far better that some of your pre- 
pared material be discarded than have a busy appellate court 
unnecessarily burdened with it. It is the failure to observe this 
principle that accounts, more than anything else, for the entirely 
unnecessary length of respondents’ briefs. The great majority of 
them are much too long. Sometimes we can decide against an 
appellant on the basis of his own points and so need devote little, 
if any, time to the respondent’s brief. But how can the respond- 
ent’s attorney reasonably anticipate this when he prepares his 
brief? “Ay, there’s the rub.” I do not therefore suggest the elimi- 
nation of a respondent’s brief in any case but I do urge much 
greater restraint with respect to its size. 

Where an opinion has been written below, carefully analyzing 
the facts and dealing adequately with the principles of law in- 
volved, the respondent’s brief may be skeletal in character or in 
an appropriate case you may well rely on that opinion unless you 
really have something of value to add or the appellant has dealt 
with matters not covered in the opinion. In this connection it 
should be recalled that in appeals on the Order Calendar a re- 
spondent has only two days after he gets the appellant’s points to 
prepare and print his, the respondent’s brief. That time is alto- 
gether too short, and practically compels the respondent to pre- 
pare and send his brief to the printer before he has been served 
with the appellant’s brief. Some change in this respect may be in 
order and I am sure the court would welcome any suggestions 
from the Bar about this. But it should be borne in mind, in con- 
sidering this problem, that we try to get the appropriate appeals 
on the Order Calendar as quickly as possible and to dispose of 
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them expeditiously so that the trial itself may not be unduly 
held up. 


THE ORAL ARGUMENT 


Except in practice matters and in certain types of cases such as 
certiorari proceedings and others which do not lend themselves 
to effective oral presentation, the ideal would be to have every 
appeal argued orally. Oral argument can be very helpful to our 
court or may be largely a waste of time depending upon the will- 
ingness of counsel to devote himself to the careful, intensive 
preparation which is so essential to make his argument impressive 
and effective and to reduce his points to their simplest essence. 
‘Too common altogether is the view that when the brief is written, 
counsel’s work is through and that all he has to do on the argu- 
ment is to repeat portions of the brief. What a mistake that is! 
The only value of such an argument is that it affords an opportu- 
nity to put clarifying questions to counsel—to that extent any 
oral argument is more or less helpful. But the presentation of a 
good oral argument is an art in itself entirely apart from the prep- 
aration of the brief—an art which calls for real thought and effort, 
for careful planning, a wise discrimination, a power of concision, 
a skill in arousing and maintaining attention and interest and an 
understanding of the psychology of persuasion. 

The skillful advocate fashions his argument so as to accom- 
plish a specific purpose and does not trust to improvisation. A 
well organized oral argument gives added significance to the 
briefs and lightens our burdens considerably. When an appeal is 
submitted without argument we go into the briefs cold. It takes 
us some time to find our legal bearings. Often, when we examine 
briefs on a submission, matters arise that trouble us—and how 
we wish the appeal had been argued orally so that the difficulty 
could have been cleared up; we probably will succeed in doing 
it for ourselves, but at the cost of much time and effort. To have 
all appeals argued orally goes to one extreme. The other extreme 
is illustrated by the observation of a judge to arguing counsel: 
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“We do not sit here to invite argument but to endure it.” That 
is not the attitude of our court. I wish we had more rather than 
less oral arguments. 

However, we cannot—we certainly do not—compel argument, 
or even require a respondent to argue when the appellant does so. 
I believe it is a mistake to submit for the respondent when the 
appellant argues; in that event, counsel for the respondent should 
also argue however briefly. Sometimes on an oral argument ap- 
pellant’s counsel may urge a point not adequately covered or 
stressed in his brief or the argument may take a new or unex- 
pected turn in consequence of questions by the court ora colloquy 
between the court and counsel. It is always wise for respondent to 
meet such new developments or in any event to be available to 
answer any questions which the justices may desire to put to him 
in the light of the appellant’s argument. Save under most un- 
usual circumstances, for the respondent to argue alone serves no 
useful purpose. Assume that you, for the appellant, have decided 
to argue. A brief, properly prepared, furnishes the fundamental 
basis for the oral argument. It means that you know your record 
from cover to cover; that you have a digest of the testimony and 
of the cases in point to which you can refer quickly, without dis- 
tracting search, at any point of your argument. One of the sim- 
plest and yet most comforting reforms was accomplished by our 
Presiding Justice when he had installed a lectern on which coun- 
sel could place their records and briefs and notes and on which 
they could lean for support. Something to hold on to—what a 
relief in moments of stress! 

The oral argument poses problems quite different from those 
involved in the preparation of a brief. For one thing, your time is 
limited and you must plan your argument to fit into the time 
requested and allotted. I wish that the pressure of our work were 
not so great and that more time might be allowed for oral argu- 
ment. In general, an appellant (on a General Calendar appeal) 
takes from 15 to 30 minutes, (including 5 minutes which should 
be specifically reserved for reply), although the rules permit a 
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longer time; a respondent should take considerably less time. I 
happened recently to read an article by Harold Nicolson, dealing 
with the French habit of dividing their speeches and lectures into 
three or four categories or sections: 


“The French begin by stating what is the nature of the subject 
which they intend to discuss; they then divide their theme under cer- 
tain precise headings, which they deal with one by one; they then 
introduce illustrations and examples to prove their thesis; and they 
conclude by a summary of their argument and often with a fine finale 
or peroration. French lecturers do not pretend, as British lecturers 
often pretend, that their ideas have occurred to them casually; they 
have none of the carefully calculated spontaneity, the heavily la- 
boured improvisations, in which our orators indulge; they make it 
perfectly clear that they have prepared their lecture with forethought, 
that they have planned it architecturally so that it shall constitute 
an integrated whole, and that they have sketched out in advance how 
they will begin, how they will continue and how they will end. I admit 
that this punctilious method may, in the hands of an inexpert or 
stupid orator, become so mechanical as to suggest an undergraduate 
thesis and thereby gather the clouds of boredom in the room. But in 
the hands of an artist these rhythmic divisions, this sense of purpose 
and intention, do provide the audience with an agreeable feeling that, 
within these rigid architectural lines, much interesting variation can 
be expected. The pleasure of expectation is enlivened by the pleasure 
of surprise.” 


Some of these thoughts may well be adapted and applied to 
oral arguments on appeal. It is the lack of planning and of pro- 
portion that causes an argument to be brought to an unintended 
conclusion by the words, “Sorry, but your time is up,” before 
counsel has half finished what he intended to say. To know your 
case is not enough. You must plan in advance how to present it 
most effectively and should not rely entirely on the inspiration 
of the moment. 

The principal fault to be found with oral arguments is that too 
much is attempted to be covered. Judges are trained listeners, but 
they are not exempt from cerebral lassitude. They are still human 
beings, and there isa limit to their capacity for intellectual absorp- 
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tion and digestion. If the factual situation is clearly presented, 
together with an adequate outline of the issues involved and of 
the contentions of the appellant with respect thereto, I, for one, 
would be quite content. If, in addition to that, one or two of the 
main points of law would be dealt with and the appellant would 
conclude by attempting to remove the main props of his oppo- 
nent’s case, that would be fine. 

The most successful advocate is one who seizes upon what he 
deems to be the central and vital point of the case, throwing the 
whole force of his argument upon that one point and “holding 
the court’s mind fast to it.” It is better to deal with one point, 
the main point, thoroughly, than to present a number of points 
sketchily. But to attempt to deal in the oral argument with every- 
thing contained in your brief is futile. Discrimination has to be 
exercised in selecting the material you will use for the argument, 
choosing that which lends itself most effectively to oral presenta- 
tion, and always endeavoring to aim at what John W. Davis, in 
his splendid address on ‘“The Argument of an Appeal,” delivered 
before this Association, calls “the jugular.” 

You must proceed on the assumption that your briefs have not 
been studied by the court in advance of the oral argument. Some- 
times an individual justice may do this; for the most part, time 
does not permit. Indeed, some justices think it unwise to study 
a brief before the argument. At the outset, therefore, you want 
the judges to orient themselves with respect to your case. Yours 
may be a derivative stockholder’s suit. Prior to that, the court may 
have heard one involving the rule against perpetuities. The tran- 
sition is an abrupt one. Our. court hears six to eight appeals on 
the General Calendar, and sometimes more, in a single day, deal- 
ing with a wide variety of legal subjects. 

If you can open your argument in an interesting or arresting 
manner, that is a great help, particularly as the long afternoon 
draws to a close. What will be the scope of your oral argument 
and what will be left to your brief? You need not remind the court 
that you assume or even that you know that your brief will be 
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read; you may take it for granted that your brief will be carefully 
read together with the pertinent authorities cited. If there is any 
one phrase above all others that we like to hear, almost at the 
outset of an argument, it is in substance this: ““The question pre- 
sented on this appeal is —————.” Experience has shown that no 
matter how intricate the case there are generally one or two fun- 
damental, decisive issues which, with painstaking thought and 
effort, can be boiled down to a few sentences each. But this can 
hardly be done successfully on the spur of the moment. 

There is more occasion for driving home a point on an oral 
argument than there is in a brief. The ear cannot turn back as the 
eye can. A certain amount of repetition is inevitable, but the skill- 
ful pleader conceals that by the variety he gives to his argument 
and by his use of an occasional “sledge hammer”’ sentence. 

The purpose of your argument is not to teach or instruct the 
court, but to endeavor to persuade and to convince the justices 
of the soundness of your side. I like to think of St. Augustine’s 
admonition that the man who cannot speak both eloquently and 
wisely should speak wisely without eloquence rather than elo- 
quently without wisdom. And it is well to keep in mind the dif- 
ference between eloquence that is sincere and whole-hearted and 
declamation that is stilted and artificial. It rubs the court the 
wrong way, and is really unprofessional, for counsel explicitly to 
proclaim his own personal conviction concerning the righteous- 
ness of his client’s cause. That can be brought home to the court 
by the demeanor of counsel and by the vigor, the earnestness and 
the sincerity with which he pleads the cause for which he is the 
advocate. Originality in the manner of presenting an argument 
is effective, but eccentricity repels. A colloquial tinge, a homeli- 
ness of expression, may be attractive; the ill-timed jest or vulgar- 
ity in any form is repulsive. A court likes an argument presented 
with a natural dignity and a calm assurance that come from a 
full knowledge of both sides of the case. Overstatement or exag- 
geration is always a mistake, but confident assertion of the facts, 
without qualifying or apologetic phrases, is impressive. Pompous- 
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ness and cockiness are to be avoided; but it is unwise to indulge 
in the familiar so-called “folksy” manner of addressing the court. 
Personalities have no part in the argument of a gentleman. The 
court is impressed by counsel’s courtesy to his opponent; it is de- 
pressed by his rudeness. Control the impulse, at times almost 
irresistible, to interrupt the argument of your opponent and 
never charge him with falsehood or with deliberate misrepre- 
sentation. An appellate court does not take kindly to any dis- 
courteous comment about the conduct of the judges below. There 
are ways of dealing with that without violating the proprieties. 

The court readily detects lack of preparation for the oral argu- 
ment. The unprepared lawyer cannot resist the lure of the side 
issue; he beats the bush with great fervor, without starting the 
hare; he “multiplieth words without knowledge.”” He does not 
succeed in disentangling the twisted strands of the evidence and 
in subordinating non-essentials to the main issue. He becomes 
bogged in detail. In the manner of Gilbert’s “good but wearisome 
ascetic”: he argues high, he argues low, he also argues round- 
about him. When such a lawyer says he will be brief we are hope- 
ful; when he says he will be very brief, we settle down in our seats 
with a sigh, prepared for the worst. 

Just as in the brief, so on the oral argument the most scrupulous 
fairness and strict accuracy are essential. Never go outside the 
record. A good oral argument possesses before all things the 
homely virtues of simplicity, correctness, lucidity and precision. 
Do not seek to impress the court by an extravagant vocabulary. 
Avoid circumlocution and “trailing relative clauses.” “Except ye 
utter by the tongue words easy to understand, how shall it be 
known what is spoken?” Use restraint in quoting from testimony 
and reading from the reported cases but when you find it neces- 
sary to do so, always refer to the page and folio number of the 
record, without waiting for the court to make that request. 
Judges, in our court, at any rate, have a constitutional aversion 
to hearing counsel read long quotations which are either set forth 
in the brief or can readily be found in the record. 
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Notwithstanding the ancient “saw” assume, on your oral 
argument, at any rate, that the court is familiar with elementary 
principles of law and that there is no necessity unduly to take up 
your time stressing them. 

A weakness in oral arguments by appellants is an extreme re- 
luctance to avoid showing what may be called “the dirty end of 
the stick.” How often do we listen to arguments by an appellant 
and wonder how on earth the decision below could possibly have 
been arrived at, only to be told in a few words by the respondent, 
or by a casual glance at the respondent’s brief. Pull “the dirty end 
of the stick” out into the open. The court is always favorably 
disposed toward counsel who avoids concealment of the difficul- 
ties of his case and squarely meets his opponent’s strength. An- 
swering in advance is one of the most effective weapons in the 
arsenal of oral argument. 

In the course of your argument, do not address yourself to one 
or two of the justices only. He who argues orally must establish 
a sense of oneness with the court he is addressing. Observe there- 
fore the reaction of the court to your argument. If you find va- 
cancy in the countenances of the justices, a glazed expression in 
their eyes, or see that they are fumbling restlessly with the briefs, 
that means that you had better pursue a different tack. It would 
be useless to continue along the same line. 

The importance of the speaking voice, its wonderful power, 
cannot be overestimated. The natural, rich, full voice, neither 
too loud nor too low, neither too rapid nor too slow, varying in 
tone, with an occasional lift, an appropriate pause, a quiet in- 
sistence on a word or phrase—that type of voice, so employed, is 
calculated to hold the attention of the court. The mumbling 
voice, the voice that is flat and uninteresting, of unrelieved mo- 
notony, with the habit of dropping into nothingness at the end of 
a sentence—that type of voice is conducive to slumber, and all 
we have to console us is the thought that “even the weariest river 
winds somewhere safe to sea.” 

And, finally, we notice so often how hard it seems for counsel 
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to know when and how to conclude. The speaker goes on after he 
is really through, and he is either stopped by the Justice Presiding 
and told he is repeating, or he descends to a very lame and in- 
effective conclusion. Never use the words “in conclusion” in 
the course of your argument more than once. When you use those 
words, do not disappoint the court—conclude and sit down. 

The respondent who, of course, has fully prepared his argu- 
ment has to adapt his tactics to the argument made by his ad- 
versary. Ail that may be necessary is to say that, having heard the 
argument of your worthy opponent, you do not deem it necessary 
to reply and will rest on your brief. You will be gratified to ob- 
serve the pleased expression of the justices. Or you may refer 
briefly to any inaccuracies in the argument of your opponent on 
the facts or on the law and what your contentions are with re- 
spect thereto. For a respondent to argue as long as an appellant 
is almost a confession of weakness, or an indication of a lack of 
adequate preparation. For a respondent the tradition of restraint 
and understatement should prevail. As George Eliot said, 
“Blessed is the man who, having nothing to say, refrains from 
giving us wordy evidence of that fact.” 

It may happen that your appeal is called shortly before six 
o'clock, at which time the court rises. It may be suggested to you, 
with more or less urgency, that you divide the short time left with 
your opponent. Particularly does this suggestion come when yours 
is the last appeal of the week or term, or when the court changes 
the following day. You should always, of course, cooperate with 
the court, but if you are convinced that the time left is too short 
for an effective oral argument, and particularly if you have been 
specially retained for that purpose, you should state your posi- 
tion respectfully and firmly to the court and ask to have the ap- 
peal go over. Some lawyers have an idea that if they do not accede 
to the court’s suggestion they will, as it is colloquially expressed, 
“get in bad” with the court. Disabuse your mind of that com- 
pletely. A lawyer owes a duty to his client which the court will 
always recognize when he seeks to discharge it reasonably. 
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Rather than have a mutilated argument, my advice would be 
to submit altogether, if your arrangement with your client will 
permit that. The right to argue, except in types of cases in which 
no oral argument will be heard at all, isan important right, which 
an attorney is not obliged to relinquish against his will. That has 
been the policy of our Presiding Justice, and that is one of the 
many reasons why he is held in such high regard by the Bar. 


QUESTIONS FROM THE BENCH 


Questions from the Bench! Of course! Questions are inevit- 
able. Questions of the proper kind and put in an appropriate 
manner at the proper time serve a useful purpose. They put life 
into an oral argument. Without them the argument would lose 
much of its freshness and force. Unfortunately, no “time out” is 
allowed because of questions, and that should be taken into ac- 
count by counsel in estimating how long he will require for his 
argument. Perhaps the practice should be more flexible in this re- 
gard. 

Primarily the purpose of oral argument, under our present sys- 
tem at any rate, is not to put questions to counsel, but to hear 
what he has to say in support of his contentions. However, the 
knowledge that questions will be put to him induces the most 
thorough preparation, a fine, discriminating sense of order and 
proportion, a high degree of accuracy, and it lessens the tempta- 
tion to digress from the essential issues. 

Questions are more than reverberations of greatness or of wis- 
dom from the Bench. I believe they should not be put until coun- 
sel has been given a fair opportunity to outline and to develop his 
argument, and not until it is seen that he has not, or apparently 
will not deal adequately with a matter troubling a justice. Ques- 
tions are necessary to clarify the issues and to make sure a justice 
understands the point counsel is endeavoring to make. You will 
find that the more carefully counsel has prepared for and has 
organized his oral argument, the more orderly and accurate and 
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fair is his presentation, the fewer will be the questions from the 
Bench. 

Experienced counsel find that, within reasonable limits, ques- 
tions are stimulating rather than disconcerting; they take ques- 
tions in their stride and are able to resume, without difficulty, 
the interrupted line of their argument. If a lawyer indicates by 
his manner that he dislikes being interrupted or that he is being 
thrown off balance and will be unable to argue properly because 
of such interruptions, the court will, of course, desist from putting 
questions to him; but that is his loss. He may never know what is 
troubling a member of the court, although, if he did know, he 
might readily have cleared up the difficulty. 

Questions reflect the judge’s thinking aloud but by no means 
indicate his views. Too often lawyers get the idea from the nature 
of the questions asked and the observations accompanying them 
that a judge has come to a conclusion either for or against them. 
They are surprised, sometimes agreeably, sometimes otherwise, 
when the decision is handed down to find they were mistaken. 
How often a lawyer will say: ““Why I was certain Judge 
was with me; I wonder why he changed his mind?” Well, the 
judge had not made up his mind on the argument; therefore, he 
can hardly be said to have changed it. He did receive certain im- 
pressions as the argument proceeded. But in chambers and in con- 
ference, he checks those impressions and tests them by an exami- 
nation of the record, the briefs and the authorities cited before he 
arrives at his decision. Undoubtedly, questions do mar the sym- 
metry of an argument, but I am sure that counsel is more inter- 
ested in the effect his argument produces on the minds of the 
justices than in its grace and symmetry. 

There are some questions, and I believe they are few in num- 
ber, apparently designed to demonstrate out of the mouth of 
counsel himself the unsoundness of his position. Counsel can 
hardly be expected to concede defeat. Lord Macmillan, in his 
splendid essay on “The Art of Advocacy,” refers to a situation 
where, “employing a familiar judicial expedient, one of the jus- 
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tices said to counsel, ‘May I put your case for you thus?,’ and 
proceeded to state counsel’s case in such a way that it was difficult 
to say that it was not his case though he know that if he assented 
he would immediately find himself in difficulties. ‘My Lord,’ said 
counsel, ‘while fully appreciating the benevolence which has 
prompted Your Lordship to come to my assistance, may I be per- 
mitted, for reasons which Your Lordship will understand, to 
state my case in my own way.’”’ I suppose that many a lawyer in 
our court has felt the same way about some questions put from 
the Bench, although not expressing his thought as bluntly as did 
the English barrister. 

On this subject generally, several points may be kept in mind 
if counsel desires to be helpful to the court. Consider carefully be- 
fore you answer a question; look to its implications; if you answer 
it, do it directly without evasion or circumlocution. If you do not 
understand the question, say so. Above all, if you are unable to 
answer the question, do not break through the crust of caution 
and guess about it; that may invite disaster. There are not many 
who have mastered the Talmudic precept: “Teach thy tongue to 
say ‘I don’t know.’”’ My experience is that great harm and con- 
fusion result from attempts to answer questions not clearly under- 
stood or the answers to which counsel does not know. 

No judge can possibly know more about your case than you do, 
even if he has gone over the briefs in advance. But do not, by your 
language or manner, suggest to the questioning judge that his 
knowledge of the facts or the law of the case is inferior to yours. 

If you have been given a fair chance to develop your argument, 
you should welcome questions, for they are intended to clarify 
your argument, not to annoy you, or to score points against you, 
or to “harass the driven leaf.” Maintain an imperturbable front. 
School yourself not to become testy or jolted out of your self-pos- 
session because you feel, and sometimes you are right, that too 
many questions, or that pointless questions, are being asked. In 
any event, no matter how great may seem to be the provocation, 
avoid getting into a controversy with a justice. Sometimes, 
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through inadvertence or lack of awareness, a judge may cause 
pain to a lawyer whom he had no desire or intention whatsoever 
to offend; there is always the dread on the part of the judge of that 
most regrettable one moment of exasperation especially towards 
the end of a hard day. The Bar, I am sure, understands this. 

If you are asked a question and can answer it, do so immediately 
even if you had planned to deal with it later in your argument. 
How often do we hear counsel say: “I am glad Your Honor asked 
that question,” or “I was coming to that,” or “Your Honor has 
put his finger on the crux of the case.” If you feel you have to use 
some such expressions, surely counsel, with a little ingenuity can 
find appropriate variations. If you are convinced that to answer 
the question when put will destroy the whole effect of your argu- 
ment, you may ask the court for permission to defer your answer. 
I believe that it is unwise to do this under any circumstances, for 
you may always develop the point more fully in what you deem 
to be the proper place for it; but in any event answer that question 
or say that you cannot do it before you sit down. Do not say, “I 
shall be frank,” or “I shall be honest with the court”; we assume 
you have been and always will be, without proclaiming it, and 
that you have in mind the well-known line of Pope: “In all you 
speak let truth and candor shine.” 


CONCLUSION 


Having sat on the Appellate Division for only three years and 
having contributed, therefore, so little myself, I may be permitted 
to say that our court is not only the busiest appellate court in the 
country; it is one of the most highly regarded. The quality of the 
work of any appellate court has a direct relation to the quality of 
the briefs and the oral arguments presented to it. Our court’s 
high repute is due in large measure to the ability and the 
thoroughness with which the legal problems coming before us are 
presented by our Bar. On applications for leave to appeal to our 
court from the Appellate Term and on appeals allowed from that 
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court, we have the benefit of the carefully formulated memoranda 
on the facts and on the law prepared by the justices of the Appel- 
late Term. We get considerable help also from the well reasoned, 
scholarly opinions written in difficult or novel cases by the justices 
of the Supreme Court and by the care with which they make their 
decisions or their findings of fact and conclusions of law in equity 
causes. 

With all this, however, the pressure of the work is great; but 
while it is hard on the justices, the appeals coming before the 
court are thoroughly considered and carefully decided. After five 
justices and five law secretaries have studied the record and 
briefs, made the necessary legal research and the appeal has been 
discussed and finally decided in conference, there is little if any- 
thing that has been overlooked. We do what we can; we give what 
we have. But as Santayana well put it: ““The resources of the mind 
are not commensurate with its ambition.” Mistakes may be made, 
and always will be made. No court can be expected to be infal- 
lible. How often we pray for that guidance expressed in the first 
chapter of Proverbs: to receive the instruction of wisdom, justice 
and judgment and equity. 

Undoubtedly there should be an eighth justice assigned to the 
court. We should have more comfortable and adequate quarters 
and additional law assistants and are hopeful that they may soon 
be obtained. Our staff, we say with pride, is a highly efficient one: 
hard-working, trustworthy, able, experienced and helpful to the 
Bar. To be a justice of the court means hard work. But all of the 
hard work of the court is compensated for by the pleasant rela- 
tions existing among the justices. The friendly tone of the court 
is set by our Presiding Justice, one of the most distinguished in 
the history of the court. This means much to the efficiency of the 
court and the proper discharge of its duties. 

On appeals involving practice motions, interlocutory judg- 
ments and intermediate orders, and for the most part where 
questions of fact or of discretion are involved, our court is, gen- 
erally speaking, the court of last resort. It is a powerful court, but 
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it endeavors to exercise that power with one thought in mind: 
to do justice, with every appearance of justice, under the law. I 
hope, yes I believe, that the Bar is convinced of this. To have the 
respect, the confidence, and even the high regard of the Bar—what 
more can the justices of any court desire! 

I have tried to give you some idea of the work of our court; how 
it functions and how briefs and oral arguments may be presented 
that will fit into the pattern of our working methods. What I have 
said, however, reflects my own personal views and impressions. I 
suppose, as an essayist recently put it, that the only way to escape 
misunderstanding “is never to commit oneself to any critical judg- 
ment that makes an impact, that is, never to say anything.” But 
the Bar knows that has not been my policy in over twenty-five 
years of judicial service. Some of the things I have said may not go 
unchallenged. As to others, there may be sharp disagreement. “‘No 
matter what dish one serves, someone at the table will be positive 
that it ought not to have been brought on at all or that it should 
have been cooked quite differently.” I shall be content if this lec- 
ture stimulates thought and discussion and constructive sugges- 
tions about the work and procedure of our court, to the end that 
it may function with the utmost effectiveness and do its full part 
to inspire confidence in, and respect for, the administration of 
justice. 
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PRESIDENTIAL POWERS UNDER THE CONSTITUTION 


“The difficulty in forming a just estimate of the President’s 
power arises from the fact that it differs so much under 
ordinary and under extraordinary circumstances.’’* 


Any method of determining the extent of Presidential Power 
must involve a familiarity with the writings and commentaries of 
those who have examined it. In these troubled days of social and 
economic upheaval, dictators and untrammeled authority, the ex- 
periences of our own and other democracies in assigning author- 
ity to the Executive is of vital concern for the preservation of the 
democratic process. 

The material listed in the bibliography for this month is de- 
signed to forward an understanding of the Executive function in 
government. 
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